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ORDINARY MEETING
28 JANUARY 2014
AGENDA
ITEM PAGE
NO.

SUBJECT

PRAYER/REFLECTION
(and Recognition of the Traditional
Owners, the Darug and Gundungurra
People)
APOLOGIES
CONFIRMATION OF MINUTES
Ordinary Meeting held on 10 December 2013
DECLARATIONS OF INTEREST
MINUTE BY MAYOR
1

17

Expression of Support For Communities
Impacted by Bushfires Across Australia
PROVIDING GOOD GOVERNMENT

2

21

Schedule of Invested Monies for November
2013
Attachment x 1

3

30

Annual Code of Conduct Report

4

32

Community Assistance
Donations/Recommendation by Councillor
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COMMENTS

ITEM PAGE
NO.
5

33

SUBJECT

Councillor Attendance at Briefing Sessions
Annual Report
LOOKING AFTER ENVIRONMENT

6

35

Hazelbrook and Woodford Creek Catchments
Mainstream and Over Flow Flood Study adoption of Flood Study following Public
Exhibition
Enclosure x 1
USING LAND

7

42

Confidential Business Paper - Sale of Surplus
Council Owned Land

8

43

Confidential Business Paper - Katoomba Golf
Course - Confidential

9

44

Development Related initiatives to support
rebuilding Fire Damaged Properties

10

47

Staff delegations of Section 34 conferences
before the Land and Environment Court

11

50

Draft Swimming Pool Barrier Inspection
Program
Attachment x 1

12

69

Annual review of Development Consent
X/751/2010 for public events and functions to
be held at the Everglades, Lot 9 DP 3764, Lot
10 DP 3764, Lot 11 DP 3764, Lot B DP
389723, 37-49 Everglades Avenue, Leura

13

74

Development Application No. X/576/2013 for
addition to the rear of the hotel; and
advertising signage on Lot 5 Section 3 DP
692, Lot 6 Section 3 DP 692, Katoomba
Family Hotel, 5-15 Parke Street, Katoomba
Attachments x 2

14

102

Development Application No. X/615/2013 for
a patio cover on Lot 45 DP 226791, 11 Tall
Timbers Road, Winmalee
Attachments x 2
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ITEM PAGE
NO.

SUBJECT

15

119

Development Application No. X/670/2013 for
flood lighting for the bowling green on Lot 1
DP 1080855, Lawson Bowling Club, 2 Loftus
Street, Lawson
Attachments x 2

16

138

Development Application No. X/740/2013 for
additions and alterations to dwelling, and a
carport, on Lot 15 Section B DP 31381, 30
Centre Crescent, Blaxland
Attachments x 2

17

165

State Environmental Planning Policy No.1
(SEPP 1) Variations
Attachment x 1
NOTICES OF MOTION

18

171

Contributions of Stanley Bignell
PRECIS OF SELECTED
CORRESPONDENCE

19

175

Precis of Selected Correspondence
Attachments x 18
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THE COUNCIL MEETING
The following information has been taken directly from the Blue Mountains City
Council Code of Meeting Practice 2013 using corresponding section numbers, and
should be used to assist the public in participating in the Council’s decision making
process. To obtain the full version of Blue Mountains City Council Code of Meeting
Practice, please visit the Council website, Council Libraries or contact Blue
Mountains City Council.
1.1

PUBLIC ATTENDANCE AT MEETINGS
Everyone is entitled to attend meetings of the Council and those of its
Committees of which all the members are Councillors, except in the limited
circumstances set out in 1.8 below. The Council has a responsibility to ensure
that such meetings are open to the public.

1.3

PUBLIC NOTICE OF MEETINGS
The Council gives public notice of all scheduled Council meetings in the Blue
Mountains Gazette newspaper each Wednesday. This information is also
available on the Council’s website at address www.bmcc.nsw.gov.au.

1.6

PARTICIPATION IN THE COUNCIL MEETINGS
1.6.1 Public Access
Members of the public are welcome to address the Council on any items of
business in the Business Paper other than the Unconfirmed Minutes,(except at
the discretion of the Mayor), Minutes by the Mayor, Rescission Motions,
Councillor Reports, Questions with Notice, Responses to Questions without
Notice, Responses to Questions with Notice, Notices of Motion (including
Rescission Motions), the Précis of Correspondence and Matters of Urgency. A
“Guide to Public Speakers” will be available at each meeting.
Members of the public may make representation to, or at a meeting, before any
part of the meeting is closed to the public as to whether that part of the meeting
should be closed. The representations may be made by addressing the Council
at the meeting (see also Section 1.8.1 of this Code).
Members of the public must remain behind the roped barrier in front of the
Councillors seating at all times. Councillors must enter the Public Gallery when
speaking with members of the public. No communication with the Councillors is
permitted once the meeting commences.
Those wishing to address the Council must register with the Council
Administration Officer present in the Council Chamber prior to the
commencement of the Meeting. Speakers may register from 6:30 to 6:55 pm.
Registrations may be also be made prior to the Meeting by completing the online Registration form and emailing or faxing the form to Executive Services
staff.
The following details are to be completed on the Registration form:
 Name;
 Address;
 Organisation (if applicable);
 Item on business paper to be addressed;
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A clear statement as to whether the person is for (supports) or against
(opposes) the recommendation or proposition as printed in the business
paper; and
Interest of speaker (as affected neighbour or as applicant or applicant’s
spokesperson, or as interested citizen).

If, due to exceptional circumstances, a member of the public is unable to
complete a registration form prior to the commencement of the meeting, that
person must speak to the Council Administration Officer and the Mayor will
determine if the speaker can address the item.
Members of the public will not be able to address the Council on a particular
item after the business on that item has been completed
Only persons who have completed the Registration form and clearly indicated
their intention to speak for or against a recommendation or proposition in the
business paper may address the Council. Speakers who do not speak in
accordance with their stated intention shall forfeit the right to continue speaking.
The Council encourages members of the public to present their views to
meetings in order that the Council deliberations may be better informed. An
opportunity to speak will be afforded to persons representing a diverse range of
views and opinions in preference to hearing the same view stated repeatedly or
sequentially. Organisations may be restricted in number of speakers.
1.6.2 Protocol for public speakers
Up to 3 speakers for each opposing viewpoint will be permitted to address the
Council.
On development applications, the applicant (or a spokesperson) will be
permitted a final 3 minute address. In selecting other speakers, preference will
be given to neighbours who would be affected by the proposal, whether
favourably or unfavourably.
If more than 3 persons wish to speak on each of the differing views on an issue,
they register through lodging a completed form with the Council staff. The
Mayor or Chairperson will determine the number of speakers to be heard and
may on occasions put a procedural resolution to the Council to increase the
number of speakers.
If the number of persons requesting to speak exceeds the number the Council
has nominated, the Mayor shall invite persons to voluntarily withdraw, and if
necessary, the Council staff will conduct a draw to determine the speakers. The
draw provides that, on development applications, the speakers shall include the
applicant (or a spokesperson) as above, and at least one neighbour for and one
against the recommendation. Where necessary, a separate ballot will be
conducted to determine the two neighbour speakers.
Public speakers are restricted to three (3) minutes. No extensions of time will
be granted.
All speakers must state their name and address, organisation (if applicable),
and interest in the issue before speaking.
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Presentations and questions should be made or put courteously and concisely,
and without hectoring. Councillors will observe the same courtesies while
members of the public are addressing the Council.
Personal allegations against Councillors and/or staff may not be made. A
member of the public making such allegations forfeits forthwith the opportunity
to address the Council. The Mayor shall insist that an offending speaker cease
speaking.
Councillors may ask questions of speakers at the conclusion of their address.
Those in the public gallery shall not ask questions of members of the public
addressing the Council or otherwise canvass issues in a public way.
Special arrangements apply when members of the public wish to make
representations to the Council on the question of whether or not part of the
meeting should be closed to the public. Where an agenda includes notice that
an item of business is likely to be considered in closed session, the following
procedure will be followed:
(a) any person may make written representations to the General Manager up to
the time of commencement of the meeting;
(b) any person who wishes to make verbal representations at the meeting must
follow the procedures set out above for registering with the Administration
Officer and for addressing the Council;
(c) after a motion proposing to close part of the meeting to the public has been
moved and seconded, the Chairperson will ask the General Manager to
read out any written representations;
(d) the Chairperson will then invite members of the public to address the
Council. After three speakers have spoken in favour of the proposal and
three against, the Chairperson will ask the Council to indicate by a show of
hands whether the majority of Councillors present are satisfied that the
range of views has been sufficiently canvassed. If the vote is in the
affirmative, the motion to close part of the meeting will be put to the vote;
and
(e) in the event that the Council disagrees with the recommendation of the
General Manager to discuss an item in closed session and no motion to that
effect is forthcoming, the Chairperson will announce that representations
from the public will not be needed.
If it becomes apparent during a meeting that a matter should be considered in a
closed part of the meeting, the Council can consider such a motion
notwithstanding that notice has not been given in the agenda. In such cases,
time will permit neither the registration of speakers nor written representations.
However, the Chairperson will invite members of the public to address the
Council and the procedure set out in (d)
above will be followed.
1.7

SOUND RECORDINGS BY THE PUBLIC
Unless the Council otherwise resolves, no recording equipment, excepting the
official recording system, may be used to record the proceedings at meetings
of the Council or its Committees. This prohibition applies to tape recorders,
video cameras and any electronic devices including mobile phones or notebook
computers capable of recording speech.
A person may be expelled from a meeting for using a recording device in
contravention of the above. (See Clause 3.10).
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1.7.1 Mobile Phones
All mobile phones in the Chamber and Public Gallery are to be turned off or
switched to silent/vibrate. Failure to do so may be treated as an act of disorder.
1.7.2 Photography in the Council Chambers
Photographers are permitted to take photos in the Council Chambers by prior
approval, on the condition that the press respects people’s right not to be
photographed if they do not wish to be.
1.7.3 Use of a Computer Technology
The use of notebook computers are permitted to be used during the meeting so
long as a person does not use the device for recording the proceedings and
uses the power outlets available at the rear of the Chamber. The use of
notebook computers should not affect nor disrupt other members of the public
including making noise so as the public cannot hear the discussions in the
chamber.
Councillors are reminded that use of their iPad during Council Meetings should
be for purposes of debate and the rules of debate apply.
1.8

MEETINGS CLOSED TO PUBLIC
1.8.1 General
Section 10A of the Local Government Act, 1993 provides that the Council or a
Committee may close part of a meeting to the public. The Act states:
“10A(1) A Council, or a Committee of the Council of which all members are
Councillors, may close to the public so much of its meeting as comprises:
(a) the discussion of any of the matters listed in subclause (2); or
(b) the receipt or discussion of any of the information so listed.
(2) The matters and information are the following:
(a) personnel matters concerning particular individuals;
(b) the personal hardship of any resident or ratepayer;
(c) information that would, if disclosed, confer a commercial advantage on a
person with whom the Council is conducting (or proposes to conduct)
business;
(d) commercial information of a confidential nature that would, if disclosed:
(i) prejudice the commercial position of the person who supplied it; or
(ii) confer a commercial advantage on a competitor of the Council; or
(iii) reveal a trade secret;
(e) information that would, if disclosed, prejudice the maintenance of law;
(f) matters affecting the security of the Council, Councillors, the Council staff
or the Council property;
(g) advice concerning litigation or advice that would otherwise be privileged
from production in legal proceedings on the ground of legal professional
privilege.
(3) The Council, or a Committee of the Council of which all the members are
Councillors, may also close to the public so much of its meeting as
comprises a motion to close another part of the meeting to the public.”
The grounds on which part of a meeting is closed to the public will be
specified in the decision to close the meeting and recorded in full in the
minutes of the meeting. The grounds will specify:
(a)
the relevant provision of Section 10A(2) which applies;
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(b)
(c)

(d)

the matter that is to be discussed during the closed part of the
meeting;
the reasons why that part of the meeting is being closed to the public
indicating whether it is being closed for preservation of confidentiality,
privilege or security (this does not apply to personnel matters
concerning particular individuals, or the personal hardship of a
resident or ratepayer or a trade secret); and
an explanation of the way in which discussion of the matter in open
meeting would, on balance, be contrary to the public interest.

For the purpose of determining whether the discussion of a matter in an open
meeting would be contrary to the public interest, the Council will regard the
following as irrelevant:
(a)
a person may misinterpret or misunderstand the discussion; or
(b)
the discussion could cause embarrassment to the Council, a
Committee, Councillors or staff or cause a loss of confidence in the
Council or a Committee.
When considering, at a meeting closed to the public, a motion to close another
part of the meeting as provided under Section 10A(3) of the Local Government
Act, the Council will not consider any details of the matter concerned other than
whether or not it constitutes one of the grounds for closure specified in Section
10A(2).
The Council may close part of a meeting to the public notwithstanding that
notice has not been given in the agenda only in the following circumstances:(a)
It becomes apparent that the matter is one of those specified in
Section 10A(2) as grounds for closure; and
(b)
The Council considers representations by the public as to whether or
not the meeting should be closed; and
(c)
The Council resolves that discussion on the matter should not be
deferred because of its urgency and should take place while the
meeting is closed to the public.
In accordance with Section 10B of the Local Government Act, a meeting will
remain closed only so long as necessary to preserve the relevant
confidentiality, privilege or security of the matter concerned, but only for such
portion of the debate on an item as is necessary to preserve confidentiality,
privilege or security. In all cases other than personnel matters concerning
particular individuals, the personal hardship of residents or ratepayers, or a
trade secret, the meeting will not remain closed unless the Council is satisfied
that discussion of a matter in open meeting would, on balance, be contrary to
the public interest.
A member of the public is not entitled to be present at part of a meeting which
has been closed in accordance with Section 10A of the Act. A resolution
passed at a closed meeting or part of a meeting must be made public by the
Chairperson as soon as practicable after the meeting or part of the meeting has
ended.
The Council will at all times keep principles of open and transparent
governance and the public interest in mind when discussing closure of
meetings to the public.
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1.8.2 Representations by the public on closure of part of meeting
In accordance with clause 252 of the Regulation, the Council is required to give
members of the public the opportunity to make representations as to why part
of a meeting should be closed.
There are two mechanisms for achieving such representation:
a) By registering to speak to the Business Paper calling for the item to be
heard in Confidential Session (see Section 1.6); OR
b) Following a resolution of the Council to close the meeting to the public, the
Chairperson will call for members of the public to make representations as
to why the meeting should be closed.
In either of these circumstances the representation by a member of the public
will be limited to 3 minutes.
3.9

MAKING DECISIONS - RULES OF DEBATE
3.9.1 Standing to Address the Council
Any Councillor or member of the public (unless physically disabled or elderly)
must stand to address the Council. This does not apply to the Mayor or Council
officers and may not apply during Committee meetings.
A Councillor who is unable to stand to address the Council due to a physical
impairment or ill-health should notify the Chairperson prior to the meeting
commencing.

4.1 EFFECT OF RESOLUTIONS
Once a motion has been passed, it becomes a resolution of the Council and the
General Manager must ensure that it is implemented without undue delay as
required by Section 335(1) of the Act.
However, a resolution of the Council will not be implemented for a period of two
days after the meeting at which a motion has been passed to allow time for
rescission motions to be lodged. Thereafter action necessary to give effect to the
Council decision must be commenced immediately to avoid excessive delay in
implementation. (See also 4.3 below, “Limits on when/how often Decisions can
be revisited”).
Each Business Paper shall include a public notice of the Council policy that
decisions of the Council will not be implemented until the third day after a
meeting, or until after any notices of rescission have been dealt with. The Council
decisions should not therefore be acted upon until officially communicated in
writing.
There is no time limit on the lodgement of a Rescission Motion. Until a resolution
of the Council is “carried into effect” - meaning that irrevocable steps have been
taken to implement the resolution - a Rescission Motion may be lodged.
However in the case of approvals of building or development applications, once
the applicant has been formally advised of the Council’s decision the approval or
consent may not, in the absence of clear statutory authority (s. 109 LGA 1993 or
s.9 E&PA Act) be rescinded or altered.
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4.2 DEVELOPMENT APPLICATIONS – MATTERS FOR CONSIDERATION
When determining a development application the Council is required to take
certain matters into consideration. These must be relevant to the development
application under consideration. These considerations are detailed under s. 79C
(1) (Matters for consideration – general) of the Environmental Planning and
Assessment Act 1979 and are reproduced below:
79C Evaluation
(1) Matters for consideration—general
In determining a development application, a consent authority is to take into
consideration such of the following matters as are of relevance to the
development the subject of the development application:
(a) the provisions of:
(i) any environmental planning instrument, and
(ii) any proposed instrument that is or has been the subject of public
consultation under this Act and that has been notified to the
consent authority (unless the Director-General has notified the
consent authority that the making of the proposed instrument has
been deferred indefinitely or has not been approved), and
(iii) any development control plan, and
(iii) any planning agreement that has been entered into under section
93F, or any draft planning agreement that a developer has offered
to enter into under section 93F, and
(iv) the regulations (to the extent that they prescribe matters for the
purposes of this paragraph), that apply to the land to which the
development application relates,
(b) the likely impacts of that development, including environmental impacts on
both the natural and built environments, and social and economic impacts
in the locality,
(c) the suitability of the site for the development,
(d) any submissions made in accordance with this Act or the regulations, and
(e) the public interest.
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MINUTE BY MAYOR

MINUTE BY MAYOR

Item 1, Ordinary Meeting, 28.01.14

ITEM NO:

1

SUBJECT:

EXPRESSION OF SUPPORT FOR COMMUNITIES IMPACTED BY
BUSHFIRES ACROSS AUSTRALIA

FILE NO:

F08051 - 14/7175

Delivery Program Link
Principal Activity: Civic Leadership
Service: Governance and Risk
Recommendation:
That the Council writes to the relevant Mayors and Shire Presidents impacted by the
bushfires across Australia and expresses our solidarity and support with them during this
time.

Mayoral Minute
Reason for report
In January 2014 bushfires burnt in the hills around Perth, Western Australia. The community
suffered significant property loss and now faces many of the challenges that the community
of the Blue Mountains presently confronts. Over the month, many further bushfires have
impacted communities in parts of South Australia, Victoria and New South Wales.
Given the extreme value that our community felt from expressions of support from across
Australia, we now return that sentiment and let them know that we feel for the affected
communities during this difficult time and that the City of the Blue Mountains reaches out to
them.

**********
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OFFICERS REPORTS

PROVIDING GOOD GOVERNMENT

Item 2, Ordinary Meeting, 28.01.14

ITEM NO:

2

SUBJECT:

SCHEDULE OF INVESTED MONIES FOR NOVEMBER 2013

FILE NO:

F03848 - 13/216202

Delivery Program Link
Principal Activity: Civic Leadership
Service: Finance Management
Recommendations:
1. That the Council receives the schedule of invested monies for November 2013; and
2. That the Council notes the certificate of the Responsible Accounting Officer.

Report by Group Manager, Integrated Planning & Finance:
Reason for report
This report on the performance of invested monies for the period November 2013 is
submitted for the purpose of financial accountability and to satisfy the investment reporting
requirements of the Local Government (General) Regulation 2005 (clause 212), the Local
Government Act 1993 (Section 625) and the BMCC Investment Policy.
The report certifies that the Council investments comply with the forms of investment made
by order of the Minister under section 625(2) of the Local Government Act 1993. The current
Ministerial Order was issued under the Council Circular 10-35 on 17 February 2011.
Council Investment Portfolio Analysis
The Schedule of the Council Invested Monies for November 2013 is provided at Attachment
1, Table 1 for information purposes.
Valuations and credit ratings for this November 2013 report have been calculated to 30 June
2013 for all Council investments. This is a consequence of the review of our investment
advisory services (reported to the Council on 23 July 2013) where Council now only obtains
investment advice on an as needs basis as compared to the previous permanent retainer
basis where our advisors supplied us with monthly valuations. The structured part of the
Council’s investment portfolio (refer Table 1 which highlights the face value of structured
CDO investments as $385,000), where valuations can vary, has now largely been finalised
and the updated valuations are now only required on an annual basis at 30 June 2014.
Valuations on Collateral Debt Obligations (CDOs) may differ significantly to potential sale
prices during non-liquid conditions in financial markets. Structured securities such as these
have the potential for eventual default. Whilst economic conditions domestically and
internationally have improved relative to the peak of the Global Financial Crisis, many
underlying reference entities within CDOs ($385,000 face value) are still experiencing
financial stress.
The Council investment portfolio outperformed the benchmark bank bill swap rate for the
month of November 2013 (refer Attachment 1, Table 3).
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The report also shows an increase in the year to date returns from investments of $17,041
greater than the original budget, due in the main to cash flow for the period 1 July 2013 to 30
November 2013 being greater than anticipated (refer Attachment 1, Table 7). The Council’s
investment strategy is to invest in Authorised Deposit taking Institution (ADI’s) term deposits
with the four major banks, including St George which is part of the Westpac Group and
Bankwest which is part of the Commonwealth Bank of Australia Group. The interest returns
from these conservative term deposit investments are currently at relatively low interest
rates. This investment strategy will continue to be applied to the Council’s short to medium
term investments and therefore the interest returns will be lower than the returns in previous
years.
Council resolved on 11 December 2012 that this report include a statement of the Council’s
loan position. Attachment 1, Table 8 details the Council’s current and end of year loan
position.
Global Financial Crisis (GFC) and Lehman Brother’s matters
The Council’s liquidity position is continually being monitored and reviewed in order that
future potential financial impacts are identified and understood to allow for proactive and
informed decisions to be taken by the Council. Legal avenues against Lehman Brothers
Australia Ltd and other institutions continue to be explored as an optional means of securing
or improving the investment position.
The credit market opportunities (e.g. indicative bid prices), corporate default rates, the
Lehman Brothers Holding Inc. bankruptcy and the Lehman Brothers Australia Ltd
administration – all continue to be reviewed by investment and legal advisors as needed.
It is noted that the scope of work in managing the structured part of the Council’s investment
portfolio has now largely been finalised and therefore the need to have our investment
advisors on a permanent retainer is no longer necessary. However from time to time the
Council may require independent investment advice and this will be sought on an as needs
basis.
Lehman Brothers Update
The Council continues to monitor the class action taken against Lehman Brothers Australia
Ltd in the Federal Court and in particular the September 2012 Court findings against Lehman
Australia, which on face value appear to offer some positive outcomes for Council creditors.
However, detailed outcomes from the class action are yet to be finalised. The key findings of
the case should enable the Lehman Brothers Australia liquidator, PPB, to set up a procedure
to determine the outstanding creditor claims (including Council's claim).
While the creditors and the Federal Court must still approve a deal, the liquidators are
attempting to broker a deal to settle the litigation. The settlement once finalised will be
extended to others outside the class action who will be asked to file individual claims to be
included as part of the process. This will be necessary if the liquidator’s target by April 2014
is to be met. A successful claim will require investors to prove they were in substantially the
same position as either Parkes, Swan or Wingecarribee Councils who obtained the
favourable judgement against Lehman Australia. At this stage Council believes it has a
strong case in that Blue Mountains City Council had a similar Investment management
agreement and was given similar assurances as the lead litigant councils.
As these matters progress they will, at the appropriate time, be the subject of briefings and
Council reports.
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Global and domestic market developments
The RBA elected to hold the cash interest rate at 2.50% at its December 2013 meeting.
Statements by the RBA indicate that they still have an easing bias, but are conscious that the
effects of previous interest rate cuts are still flowing through into the Australian economy
providing stimulus. The single issue that is causing the most concern to the RBA is the level
of the AUD that remains between 6% and 10% over-valued according to various economic
models.
As implied by the current yield curve, the market is predicting one or possibly two interest
rate rises in the latter half of 2014.
Global growth is running a bit below average this year, with reasonable prospects of a pickup next year. The Australian economy has been growing a bit below trend over the past year
and the unemployment rate has edged higher.
Sustainability Assessment
Effects
Positive
Environmental
Nil
Social
Nil
Economic
Nil
Governance
Supports achievement of the Council’s investment
policy, the Local Government Regulations and other
financial reporting requirements.

Negative
Nil
Nil
Nil
Nil

Financial implications for the Council
The adoption of the report recommendations has no immediate impact on the financial
position of the Council, but the report does fulfil the Council’s financial reporting
requirements. The revenue performance and security (risk management) of the investment
portfolio can have a significant bearing on the Council’s current budgeting processes and
long term financial planning.
The Council manages all its investments in compliance with the Ministerial Investment Order,
Local Government legislation and the Council’s Investment Policy. The principal objective is
the preservation of capital, liquidity and the return on investment with consideration given to
prudent investment principles. The interest income projected for the 2013/2014 year is
$1.236M and as at 30 November 2013 the Council is $17k ahead of the annual budget.
Although interest income is tracking favourably it is too early to revise the income budget
upwards for 2013/2014. These details are summarised in Table 7.
Legal and risk management issues for the Council
There are no legal or risk management issues or any operational or commercial risks
associated with the adoption of the report recommendations.
Council has a prudent and conservative strategy to invest in term deposits with the four
major banks, including St George which is part of the Westpac Group and Bankwest which is
part of Commonwealth Bank of Australia Group. Council has assessed future projections of
term deposit interest rates and expects interest income to be lower in the short to medium
term compared to previous years. Council’s investment strategy and long term financial plan
is set to manage the risk of reduced investment returns.
External consultation
Nil.
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Conclusion
The Schedule of Invested Monies Report for November 2013 is submitted to comply with the
Local Government (General) Regulation 2005 (clause 212) and the Local Government Act
1993 (Section 625).
The report also updates the Council on the latest developments in the class action taken
against Lehman Brothers Australia Ltd in the Federal Court. The relevant findings of the
Federal Court judgement are being monitored and on face value appear to offer some
positive outcomes for Council creditors however the details are yet to be finalised. As these
matters progress they will, at the appropriate time, be the subject of briefings and Council
reports.
Certification of the Responsible Accounting Officer
I hereby certify that the investments listed in the report have been made in accordance with
Section 625 of the Local Government Act 1993, clause 212 of the Local Government
(General) Regulation 2005 and Council’s Investments Policy.

Neil Farquharson

ATTACHMENTS/ENCLOSURES
1

Attachment Schedule of invested monies for November
2013
**********
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Attachment 1 - Attachment Schedule of invested monies for November 2013
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(Table 4)
Investment Portfolio (based on current valuations)
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(Table 6)

- 29 -

PROVIDING GOOD GOVERNMENT

Item 3, Ordinary Meeting, 28.01.14

ITEM NO:

3

SUBJECT:

ANNUAL CODE OF CONDUCT REPORT

FILE NO:

F08051 - 13/214250

Delivery Program Link
Principal Activity: Civic Leadership
Service: Governance and Risk
Recommendation:
That the Council notes the Complaints Coordinator’s annual report on complaints under the
Council’s Code of Conduct about Councillors and the General Manager, which are required
to be reported to the Council under Part 12.1 of the Code, for the period 1 September 2012
to 31 August 2013.

Report by Group Manager, People & Systems:
Reason for report
Part 12 of the Council’s Code of Conduct requires the Council to report the following:
“12.1 The complaints coordinator must arrange for the following statistics to be reported
to the council within 3 months of the end of September of each year:
a) the total number of code of conduct complaints made about councillors and the
general manager under the code of conduct in the year to September,
b) the number of code of conduct complaints referred to a conduct reviewer,
c) the number of code of conduct complaints finalised by a conduct reviewer at the
preliminary assessment stage and the outcome of those complaints,
d) the number of code of conduct complaints investigated by a conduct reviewer,
e) the number of code of conduct complaints investigated by a conduct review
committee,
f) without identifying particular matters, the outcome of code of conduct complaints
investigated by a conduct reviewer or conduct review committee under these
procedures,
g) the number of matter reviewed by the Division and, without identifying particular
matters, the outcome of the reviews, and
h) The total cost of dealing with code of conduct complaints made about councillors
and the general manager in the year to September, including staff costs.
12.2

The council is to provide the Division with a report containing the statistics
referred to in clause 12.1 within 3 months of the end of September of each year.”

Background
Section 440 of the Local Government Act 1993 says that the regulations may prescribe a
model code of conduct (the model code) applicable to Councillors, members of staff of
councils and delegates of councils.
Clause 193 of the Local Government Regulation 2009 says that for the purposes of section
440 of the Act, The Model Code of Conduct for Local Councils in NSW published in the
Government Gazette on 7 December 2012 is prescribed as the Model Code of Conduct.
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The new Model Code of Conduct was released by the Division of Local Government on 1
March 2013. The Council adopted its new Code of Conduct (closely based on the Model
Code) on 12 March 2013.
The Council’s Code of Conduct states that Councillors, administrators, members of staff of
council, independent conduct reviewers, members of Council committees including Conduct
Reviewers and delegates of the Council, must comply with the applicable provisions of the
Code. The Code applies when carrying out functions as Council officials. Mechanisms are
contained within the Code for the reporting of complaints against Council Officials and the
subsequent management of those complaints.
Complaints received in 2012-2013
The following statistics as required by Part 12.1 of the Code of Conduct are provided for the
year from August 2012 to September 2013:
a) One complaint was made about the General Manager and no complaints were made
about Councillors (1).
b) No complaints about the General Manager and Councillors were referred to a conduct
reviewer (0).
c) No complaints (0).
d) No complaints (0).
e) No complaints (0).
f) No outcomes (0).
g) No matters reviewed by the Division of Local Government (0).
h) No cost in dealing with Code of Conduct complaints made about Councillors and the
General Manager ($0).
Sustainability Assessment
Effects
Positive
Environmental Nil
Social
Nil
Economic
Nil
Governance
Annual reports provide accountability and are required by
the Local Government Act and Council’s Code of Conduct.

Negative
Nil
Nil
Nil
Nil

Financial implications for the Council
Allegations of breaches of the Code of Conduct firstly require that an initial review of the
allegation is made to determine whether the complaint should be referred for investigation. If
the complaint is investigated, this may require a substantial allocation of time and resources.
Legal and risk management issues for the Council
Legal and risk management issues are decreased through the effective use of the Code of
Conduct.
External consultation
Nil.
Conclusion
The Code of Conduct Report 2012-2013 provides information about the matters in relation to
Code of Conduct complaints which must be reported to the Division of Local Government.
The required report was submitted on 11 December 2013, in accordance with part 12.2 of
Council’s Code. This report has been prepared for the noting of the Council.

**********
- 31 -

PROVIDING GOOD GOVERNMENT

Item 4, Ordinary Meeting, 28.01.14

ITEM NO:

4

SUBJECT:

COMMUNITY ASSISTANCE DONATIONS/RECOMMENDATION BY
COUNCILLOR

FILE NO:

F08051 - 14/6958

Delivery Program Link
Principal Activity: Civic Leadership
Service: Governance and Risk
Recommendations:
That the Council endorse the following community assistance donations from the Mayoral
and Councillor funds:
Organisation
Leura Village Association
Blue Mountains East Timor Friendship Committee
Rotary Club of Lower Blue Mountains
Kinship at Christmas Foundation
Glenbrook Creative Arts Centre Inc

Amount
$250.00
$328.65
$100.00
$200.00
$500.00

Report by General Manager:
Reason for report
On 11 July 2000 the Council adopted a revised Policy for Councillors’ Minor Local Projects
allocations for the provision of community assistance/donations. The following
recommendations for donation, which fall within the ambit of the Policy, have been received
and are submitted for approval to the Council meeting.
Minor Local Projects
Recommending Organisation
Councillor
Clr Begg
Clr McGregor
Clr Greenhill

Purpose

Leura Village Association
Blue Mountains East Timor
Friendship Committee
Rotary Club of the Lower
Blue Mountains

Clr Greenhill

Kinship
at
Foundation

Clr Greenhill

Glenbrook
Centre Inc

Christmas

Creative

Arts

To assist with Christmas
Window Display Competition
To pay for the catering for
meeting with Vice Minister
To assist with an Australian
Day function
To assist with costs of 2013
Christmas lunch for the
homeless
To assist with operating
classes and art learning

**********
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ITEM NO:

5

SUBJECT:

COUNCILLOR ATTENDANCE AT BRIEFING SESSIONS ANNUAL
REPORT

FILE NO:

F08050 - 13/157566

Delivery Program Link
Principal Activity: Civic Leadership
Service: Governance and Risk
Recommendation:
That the Council notes the attendance at briefing sessions from the period 27 June 2013 to 3
December 2013 as tabled in the report below.
Report by Group Manager, People & Systems:
Reason for report
At the Ordinary Meeting of the Council on 25 June 2013, it was resolved in part:
“2.

That with Council moving to a monthly meeting cycle the attendance at all
briefing sessions is recorded and reported in the subsequent Business Paper
of the Ordinary Meeting;”
[Minute No. 249]

Subsequently, at the Ordinary Meeting of the Council on 17 September 2013, it was
resolved:
“That the Council notes the attendance at briefing sessions for the period listed below
and that attendance at further briefings sessions be reported annually.”
[Minute No. 371]
This report details the attendance of Councillors as an annual report for the calendar year
2013, commencing from 25 June 2013.
Councillor briefing session attendance
During the period from 26 June 2013 to 3 December 2013 there was a total of 19 Councillor
Briefing and Strategic sessions held. Of these sessions an extra four sessions were held to
discuss issues arising, including the Standard Instrument Local Environmental Plan (SILEP).
The following table indicates attendance at Briefing and Strategic Sessions as either:
 Attended;
 Apology;
 Absent; or
 Absent on Council business.
Councillor
Begg, Michael
Christie, Brendan
Fell, Mick

Attended Apology Absent
17
2
11
7
18
1
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Councillor
Greenhill, Mark
Hollywood, Romola
Luchetti, Brendan
McGregor, Don
Myles, Daniel
Stock, Robert
Van der Kley, Chris
Von Schulenburg, Anton
Williamson, Geordie
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Attended Apology Absent
19
18
1
16
3
17
18
1
16
3
17
19
5
6
8

Absent on Council Business

2

2

Conclusion
That the Council notes the attendance of Councillors at Briefing and Strategic Sessions held
for the 2013 calendar year, between 26 June 2013 and 3 December 2013 as listed in the
table within the report.

**********
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ITEM NO:

6

SUBJECT:

HAZELBROOK AND WOODFORD CREEK CATCHMENTS MAINSTREAM
AND OVER FLOW FLOOD STUDY - ADOPTION OF FLOOD STUDY
FOLLOWING PUBLIC EXHIBITION

FILE NO:

F07576 - 13/213045

Delivery Program Link
Principal Activity: Looking After Environment
Service: Water Resource Management
Recommendations:
1.

That the Council receives the report and notes the submissions received in response to
the public exhibition of the draft Hazelbrook and Woodford Creek Catchments
Mainstream and Overland Flow Flood Study; and

2.

That the Council adopts the draft Hazelbrook and Woodford Creek Catchments
Mainstream and Overland Flow Flood Study and endorses the commencement of the
next stage of the Floodplain Risk Management Process, which is the Floodplain Risk
Management Study, pending grant funding.

Report by Director, City & Community Outcomes:
Report Summary
The purpose of this report is to provide a summary of the submissions received during the
exhibition period, provides responses to these submissions and recommends to the Council
adoption of the Hazelbrook and Woodford Creeks Catchment Mainstream and Overland
Flow Flood Study (Flood Study).
The adoption of this Flood Study will enable the commencement of the next stage of the
Floodplain Risk Management Process – Floodplain Risk Management Study.
At the Ordinary Meeting of the Council of 17 September 2013, it was resolved:
“1. That the Council endorse the Draft Hazelbrook and Woodford Creeks
Catchment Mainstream and Overland Flow Flood Study (Flood Study) for the
purpose of public exhibition for a period of four weeks;
2.

That the Council widely advertises and promotes the publicly exhibited Draft
Flood Study by sending letters to all property owners within the flood study area
advising of details of the public exhibition;

3.

That the Council proceeds with two facilitated community workshops during the
public exhibition period, that includes an invitation to owners of potentially
affected properties to be targeted to a specific location; and

4.

That the Council receives a report on the outcomes of the public exhibition
process.”
[Minute No. 395]
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This report responds to the Council Resolution 4 above, following the public exhibition of the
draft Flood Study process from 25 September to 25 October 2013 with an extended closing
date for submissions until midnight of 10 November 2013.
Background
In summary, the Flood Study objectives were to:
1. Define flood behaviour under historic and existing catchment conditions in the study area
including mainstream and overland flooding;
2. Determine flood conditions for the 20%, 10%, 2%, 1% and 0.5% Annual Exceedance
Probability (AEP is the probability that a given rainfall total accumulated over a given
duration will be exceeded in any one year) and Probable Maximum Flood (PMF) design
events; and
3. Provide information on, flood levels, extents, velocities, flows and preliminary flood
planning levels and areas hydraulic categories, provisional hazard categories, flood
emergency response classification and preliminary true hazard categories.
This draft Flood Study report for the Hazelbrook and Woodford Creeks Catchments has been
prepared in accordance with the New South Wales Government’s Floodplain Development
Manual (2005).
The manual guides implementation of the NSW Government’s Flood Prone Land Policy
(2005), which aims to reduce the impacts of flooding on communities and existing
development, and to ensure that future development is compatible with flood risk.
In April 2012, NSW Public Works was engaged by the Council to undertake the Hazelbrook
and Woodford Catchments Mainstream and Overland Flow Flood Study (Flood Study).
The Flood Study constitutes the 3rd phase in the process and aims to define existing flood
behaviour within the study area. The outcomes of the Flood Study will provide the basis for
the subsequent preparation of a Floodplain Risk Management Study and Plan.
Study Area
The study area included a number of sub-catchments with a combined area of approximately
7.6 km2, located on the northern side of a ridge line coinciding largely with the alignment of
the Great Western Highway. The sub-catchments drain north and north-east into the upper
reaches and tributaries of Hazelbrook, Woodford and Bulls creeks. Woodford and Bulls
creeks flow into Lake Woodford before merging with Hazelbrook Creek which finally joins into
the Grose River.
The Great Western Highway and a railway corridor pass through the south of the study area.
Recent developments such as the Great Western Highway upgrade, Hazelbrook Shopping
Centre and the Log Bridge Place residential development have been identified by residents
as potential contributors to flooding downstream.
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Map 1 Hazelbrook and Woodford Creeks catchment
History of Flooding
The Council’s flood records indicate that the Hazelbrook and Woodford catchments have had
the most significant flood-related issues within the Blue Mountains LGA. A significant amount
of flood damage was reported across Hazelbrook following a storm in February 2010, and
again in February 2012.
No previous flood studies have been undertaken within the study area. Recent flood events
have increased pressure to undertake investigation of flooding issues.
This detailed flood study defines the flooding behaviour within the study area, and will form
the basis for the next step which is a Floodplain Risk Management Study and Plan. The
Floodplain Risk Management Study and Plan will identify options to minimise danger to
personal safety, reduce flood damage to property, and ensure that future development is
compatible with the flood risk.
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Findings of the Flood Study
1. Relatively short durations (90 to 120 minutes) of intense rainfall cause critical flood
conditions throughout the study area;
2. Design flood simulations indicate that flood levels rise rapidly in response to rainfall. The
February 2012 calibration flood event, where the majority of rainfall occurred within a 30minute period, provides an example of this catchment flood behaviour. The potential for
rapid inundation of properties and access roads in response to short durations of rainfall
has implications for flood warning and emergency response;
3. Overland flow paths and creek lines in the study area are quite well defined. Increases in
flood severity (in terms of % AEP) generally did not result in major increases in flood
extent, but resulted in higher depths, velocities and hydraulic hazard within flooded
areas;
4. A number of existing properties within the study area are exposed to flood risk, however,
dwellings are generally located within areas of low hydraulic hazard as defined by the
NSW Floodplain Development Manual (NSW Government 2005). Flooding of properties
is caused by overland flows through properties, overflows from roadways into properties,
and rising water levels in creeks and open channels adjacent to properties; and
5. Significant flood flows that may pose threats to vehicle stability and safety can occur
along or across a number of roads in the study area. These include Grove Street, Red
Gum Avenue, Luchetti Avenue, Oaklands Road (two locations), Origma Avenue, Park
Road, Alexander Avenue, Log Bridge Place and Hazel Avenue.
The Council has now completed the Draft Flood Study Report, which is phase 3 of the
Floodplain Risk Management Process and is in a position to proceed to the next phase, the
Floodplain Risk Management Study.
The Council has allocated internal funding and has submitted a funding application, under
the 2013-14 NSW Flood Management Program, to undertake the Floodplain Risk
Management Study for the catchment. One of the conditions of the approval of a Floodplain
Risk Management Study under the NSW Flood Management Program is that a Draft Flood
Study Report is to be formally adopted by the Council.
Hazelbrook and Woodford Creeks Catchments Advisory Committee
The Council established the Hazelbrook and Woodford Creeks Catchments Advisory
Committee in 2012 to guide the Floodplain Risk Management Process. The Advisory
Committee involved key staff across the Council, stakeholders from the community and
government agencies, and two ward Councillors. Committee has met three times during the
development of this study.
The Hazelbrook and Woodford Creeks Catchments Advisory Committee endorsed the Flood
Study Report on 13 August 2013 with the following recommended actions:
1. That the Council endorse the Draft Hazelbrook and Woodford Creeks Catchment
Mainstream and Overland Flow Flood Study (Flood Study) for the purpose of public
exhibition for a period of four weeks;
2. That the Council widely advertises and promotes the publicly exhibited Draft Flood
Study;
3. That the Council proceeds with two facilitated and location specific community
workshops during the public exhibition period, that includes an invitation to owners of
potentially affected properties, depending on funding becoming available from Office of
Environment & Heritage (OEH). Each workshop to be targeted to a specific location;
4. That the Council send letters to:
a)
all property owners within the flood study area advising of details of the public
exhibition; i.e. all property owners who were sent a survey form; and
b)
all property owners of potentially affected properties with details of the targeted
workshop for their location; and
5. That the Council receives a report on the outcomes of the public exhibition process.
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After the public exhibition the Hazelbrook and Woodford Creeks Catchments Advisory
Committee met on 19 November 2013 to review the consultant’s response to the
submissions. The Advisory Committee adopted and commended the Flood Study Report to
Council on 19 November 2013.
Community consultation during the public exhibition
The draft Flood Study was on exhibition initially from 25 September to 25 October 2013
though extended to allow submissions until midnight of 10 November 2013. The Council held
two facilitated Community Information Sessions during the public exhibition period on
14 October and 16 October 2013
The community was informed of the public exhibition by:
 Advertisement in the Blue Mountains Gazette on 25 September 2013;
 Information and copy of the draft Flood Study on the Council’s Website and Have Your
Say;
 Reference copies of the draft Flood Study available to residents for review at Katoomba
and Springwood Council offices and Wentworth Falls and Lawson Libraries; and
 Invitations to every property owner in the study catchment (approximately 2000 property
owners) received a newsletter with details of the draft Flood Study report, public
exhibition period and dates Community Information Sessions.
An additional Invitation Letter was included to approximately 400 of these property owners
advising them that “According to the draft flood study report, your property (or part of your
property) is potentially affected in some way by a one in one hundred years’ flood. Council
would like the opportunity to provide you with a better understanding of the draft Flood Study
report and the future stages of Council’s Floodplain Risk Management Process including a
Management Study which recommends specific management options”.
Issues that were raised through the submissions during the public exhibition period
Seven submissions have been received during the public exhibition period and sent to the
specialist consultant NSW Public Works. A report with a response to each submission, with
flood extent maps for the 1%AEP event at each of the locations, has been received from the
consultant. The consultant’s response is based on a preliminary review and understanding of
the issues based on community accounts.
Generally the issues raised are not related to the flood study, but rather flood risk
management and would be addressed in the next phase of the project, the Floodplain Risk
Management Study (FRMS). The summary is as follows:
Location
Ross
Ave,
Hazelbrook
Log
Bridge
Place,
Hazelbrook
Beauford St,
Woodford

Issue/ Request
Pit and pipe upgrade to minimize blockage
Remove flood affectation from this property.

Manage the catchment flow from the nearby
telecommunication tower site located in the
upper catchment.
Pit and pipe upgrade to control overland
flow from road.

Clearview
Pde,
Hazelbrook
Log Bridge Pl, Manage the catchment flow from the upper
Hazelbrook
catchment including Rosedale Ave and
Glendarrah St.
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management study.
Related to floodplain risk
management study.
Related to floodplain risk
management study.
Related to floodplain risk
management study.
Related to floodplain risk
management study.
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Location
Issue/ Request
Response
Oaklands RD, Manage the catchment flow from the upper Related to floodplain risk
Hazelbrook
catchment including Lester Ave and management study.
improve easement capacity.
Falcon St and Recent drainage upgrade completed.
New
drainage
upgrade
Talbot Rd
information to be supplied by
Civil Assets.
Sustainability Assessment
Effects
Positive
Environmental Defines flood behaviour and will inform
future risk management processes for flood
mitigation risk planning.
Social
Informs property owners on the potential for
flooding.
Economic
Governance

Negative
Nil

Potential for some adverse
reaction
from
potentially
affected property owners
Nil
Could potentially affect some
land values.
Manages Council’s obligations for the Nil
management of flood prone land as per the
NSW Flood Prone Land Policy (2005).

Financial implications for the Council
The total project cost was $100,000. The study was funded by a grant under the NSW Flood
Management Program from the State Government, with a one third contribution from
Council. This money was included in current approved operational budget allocations.
The study does not commit the Council to any capital or other expenditure.
The Council has submitted a funding application under the 2013-2014 NSW Flood
Management Program to proceed to the phase 4 of the Floodplain Risk Management
Process; that is, the Floodplain Risk Management Study for the catchment.
Legal and risk management issues for the Council
One of the main drivers behind the NSW Flood Prone Land Policy is that the Council has a
role in advising property owners, occupiers and developers on the extent and level of
flooding and in making a decision with regard to an appropriate flood planning level.

The NSW Flood Prone Land Policy provides for the protection of councils, government
agencies and their staff against claims for damages resulting from their issuing advice or
granting approvals on floodplains, providing such action was taken in accordance with the
principles and guidelines of the Floodplain Management Manual.
Pending funding approval from the NSW Office of Environment and Heritage, the Council will
soon develop a Floodplain Risk Management Study for this catchment. In the interim, two
relevant planning documents make reference to land subject to inundation and to stormwater
management. These include LEP 2005 and the Blue Mountains Better Living DCP.
The Council’s statutory responsibilities include updating Section 149 Certificates as new
flood information becomes available. Section 149 (2) and Section 149 (5) Certificates are
used to inform property owners, prospective property buyers and property developers of the
flood risk associated with a particular allotment.
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Now that the Council has received the study, it is obliged to include a notation on the
planning certificates for properties within the affected catchment. The notation on the
certificates will be included in accordance with legal advice to Council. At this stage, the
notation will advise that the property is within a catchment that is known to be affected by
storm water flooding, but that at this stage the mapping is indicative only, and it is not
possible to advise whether the property is above or below the flood planning area, or whether
flood related development controls will apply to the property.
External consultation
The details of external consultation through the public exhibition process undertaken for this
project are provided above, and with the Hazelbrook and Woodford Creeks Catchments
Advisory Committee and Community consultation during the public exhibition.
The Hazelbrook and Woodford Creeks Catchments Advisory Committee has reviewed the
consultant’s response to the submissions and endorses and recommends to the Council that
the Hazelbrook and Woodford Creeks Catchment Mainstream and Overland Flow Flood
Study be adopted.
Conclusion
The draft Flood Study has met its primary objective and can be used with a reasonable level
of confidence for the next stage of the Floodplain Risk Management Process – Floodplain
Risk Management Study.
The development of the Hazelbrook and Woodford Creeks Catchment Mainstream and
Overland Flow Flood Study has sought to improve the floodplain management of the
identified catchments and alleviate the Council’s flood liability as well as fulfil the Council’s
legal requirement as instructed in the NSW Government’s Floodplain Management Manual.
It is recommended that the Council adopt the Hazelbrook and Woodford Creek Catchments
Mainstream and Overland Flow Flood Study.

ATTACHMENTS/ENCLOSURES
1

Hazelbrook and Woodford Creek Catchments Mainstream
Over Flow Flood Study FINAL 211113
**********
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ITEM NO:

7

SUBJECT:

CONFIDENTIAL BUSINESS PAPER – SALE OF SURPLUS COUNCIL
OWNED LAND

FILE NO:

13/197392

Recommendations:
1. That Item 7 in the Business Paper be deferred for consideration until all other business of
this meeting has been concluded; and
2. That the Council close part of the Council Meeting for consideration of Item 7 in the
Confidential Business Paper - Sale of Surplus Council Owned Land pursuant to the
provisions of Section 10A(2) (c) of the Local Government Act 1993, as the report contains
and discussion is likely to involve:
(c)

information that would, if disclosed, confer a commercial advantage on a
person with whom the Council is conducting (or proposes to conduct)
business.

Report by Director, City & Community Outcomes:
This matter has been listed in the Confidential Business Paper because consideration of the
matter will involve discussion that would best take place in a meeting which has been closed
to the public in accordance with the provisions of Section 10A of the Local Government Act
1993.
The matter to be dealt with relates to Sale of Surplus Council Owned Land and involves
discussion of information that would, if disclosed, confer a commercial advantage on a
person with whom the Council is conducting (or proposes to conduct) business.
Section 10A of the Act requires that any proposal to close part of a meeting to the public be
notified in the agenda, and a resolution to close part of a meeting to the public be passed
setting out reasons for doing so.
In this case, the reason for closing that part of the meeting to consider Item 7 in the
Confidential Business Paper is that the report includes, and discussion is likely to involve
information that would, if disclosed, confer a commercial advantage on a person with whom
the Council is conducting (or proposes to conduct) business.
**********
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ITEM NO:

8

SUBJECT:

CONFIDENTIAL BUSINESS PAPER – KATOOMBA GOLF COURSE CONFIDENTIAL

FILE NO:

13/213581

Recommendations:
1. That Item 8 in the Business Paper be deferred for consideration until all other business of
this meeting has been concluded; and
2. That the Council close part of the Council Meeting for consideration of Item 8 in the
Confidential Business Paper - Katoomba Golf Course - Confidential pursuant to the
provisions of Section 10A(2) (c) of the Local Government Act 1993, as the report contains
and discussion is likely to involve:
(c)

information that would, if disclosed, confer a commercial advantage on a
person with whom the Council is conducting (or proposes to conduct)
business.

Report by Director, City & Community Outcomes:
This matter has been listed in the Confidential Business Paper because consideration of the
matter will involve discussion that would best take place in a meeting which has been closed
to the public in accordance with the provisions of Section 10A of the Local Government Act
1993.
The matter to be dealt with relates to Katoomba Golf Course and involves discussion of
information that would, if disclosed, confer a commercial advantage on a person with whom
the Council is conducting (or proposes to conduct) business.
Section 10A of the Act requires that any proposal to close part of a meeting to the public be
notified in the agenda, and a resolution to close part of a meeting to the public be passed
setting out reasons for doing so.
In this case, the reason for closing that part of the meeting to consider Item 8 in the
Confidential Business Paper is that the report includes, and discussion is likely to involve
information that would, if disclosed, confer a commercial advantage on a person with whom
the Council is conducting (or proposes to conduct) business.

**********
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ITEM NO:

9

SUBJECT:

DEVELOPMENT RELATED INITIATIVES TO SUPPORT REBUILDING FIRE
DAMAGED PROPERTIES

FILE NO:

F08049 - 14/5637

Delivery Program Link
Principal Activity: Using Land
Service: Land Use Management
Recommendation:
That the Council waives Section 149 Planning Certificate fees for Blue Mountains October
2013 bushfire affected property owners seeking to rebuild their property through to the end of
the 2014-15 financial year and refund any charges applied to such properties to date.

Report of Director, City & Community Outcomes:
Reason for report
At the Ordinary Council meeting of 12 November 2013, it was resolved:
“1. That the Council adopt recommendations 1 to 5 inclusive in the report with
respect to the offer of concessions and waivers on the fees as therein nominated;
2. That with respect to recommendation 6 in the report, that representations be
made to the Department of Planning(DoP) requesting that the Planning Reform
Fund fee be waived for the development applications for the rebuilding of fire
affected homes and that in the interim applicants be advised that if agreed by the
DoP, that fee refunds will be made to those applicants who have already lodged
applications;
3. That as per recommendation 7 in the report, the Council request the DirectorGeneral of DoP to lift the State government imposed limitations on the
determination of applications utilising SEPP 1 variation to development standards
by the granting of consent in order to support the streamlining of assessment as
part of the bushfire recovery effort;
4. That it is noted that the adoption of the options described in this report will have a
financial impact on the organisation and that it be noted that budget variation
reports will track those impacts once the actual revenue reduction and expense
increases become apparent; and
5. That the Council make representations to the Minister of Planning seeking
support for the request to lift the limitations on SEPP 1 delegations and to the
request for the waiving of the Planning Reform Fund Fee for the rebuilding of fire
damaged properties.”
[Minute No.464]
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At the time of writing the report the issue of 149 certificates was not included. The issuing of
Section 149 Planning Certificates does constitute a charge and it is intended to waive this for
fire affected property owners, in accordance with the previously adopted position.
Report
Section 149 Planning Certificates are issued in accordance with Section 149 of the
Environmental Planning and Assessment Act 1979. Section 149 Planning Certificates
provide information, including the statutory planning controls that apply to a parcel of land on
the date the certificate is issued. There are 2 types of Section 149 Planning Certificates,
149(2) and 149(2) & (5).
Section 149 Planning Certificates fees:
 Section 149(2) Planning Certificate costs
 Section 149(2) & (5) Planning Certificate costs
 Section 149(5) Planning Certificate costs

$53
$133
$80

It is usual practice to secure a current 149 Planning Certificate prior to development
application and/or building work, and officers are aware that some bushfire affected
properties entering the redevelopment process have been charged the standard fee.
Section 149 Certificates are also sought from Council when a property owner puts up a
property for sale, and in these cases, the Section 149 certificate forms part of the Contract of
Sale. The proposed waiver of fees for Section 149 certificates will not apply in these
situations. It will only apply where a DA has been, or is intended is to be lodged for the
rebuilding of a fire affected property. Council staff will determine the most appropriate way of
ensuring only properties entitled to the proposed waiver will receive it.
Sustainability Assessment
Effects
Positive
Environmental Nil
Social
The adoption of this measure by
Council will have a small but significant
social impact by helping to ease the
financial burden on people looking to
rebuild their properties damaged or
destroyed in the recent fires
Economic
Nil

Governance

Negative
Nil
Nil

There will be a small financial
impact on Council in adopting
these measures;
The adoption of this measure by Nil
Council provides clear and transparent
governance in relation to 149
certificates and property owners
affected by the recent bushfires

Resource and Financial implications for the Council
There will be limited financial loss to the Council as a result of this measure. Most property
owners would be expected to seek the Section 149(2) Planning Certificate, (at a cost of
$53.00); with the overall number anticipated at no greater than 200 (and is likely to be
significantly less); the total exposure is estimated at a maximum of $10,000.
Legal and risk management issues for the Council
Nil
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External consultation
Nil.
Conclusion
This recommendation will ensure that Section 149 Planning Certificate fees are not charged
to property owners who are seeking to rebuild their properties as a result of damage or
destruction caused by the recent fires. Costs already incurred to such properties will be
refunded. The proposed fee waiver will not apply to Section 149 certificates that are
obtained for the purposes of selling a property.

**********
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ITEM NO:

10

SUBJECT:

STAFF DELEGATIONS OF SECTION 34 CONFERENCES BEFORE THE
LAND AND ENVIRONMENT COURT

FILE NO:

F08051 - 14/2886

Delivery Program Link
Principal Activity: Using Land
Service: Land Use Management
Recommendations:
1. That subject to the Recommendation 2, the General Manager or his/her delegate, within
the terms of Section 377 of the Local Government Act 1993, be delegated the authority to
negotiate and make decisions on behalf of the Council in relation to appeals subject to
conciliation conference and/or arbitration proceedings pursuant to Section 34 of the Land
and Environment Court Act 1979, including on those developments that would otherwise
be required to be determined by the Council; and
2. That Councillors be notified of all conciliation conference and/or arbitration proceedings
where delegation is to be or may be exercised, and be provided the opportunity for two or
more councillors to subsequently notify the General Manager, within seven days of that
notification, that the delegated authority should not apply in relation to a particular
conference or proceedings, in which case any proposed agreement would either be
determined by the Council or the matter would proceed to full merit hearing before the
Land and Environment Court.

Report by Director, Development & Customer Services:
Reason for report
The purpose of this report is to seek a delegation from the Council to enable the General
Manager or his/her delegate to participate in and conclude conciliation processes before a
Commissioner of the Land and Environment Court of New South Wales (the LEC) in relation
to an appeal against the Council’s determination of a development application.
The LEC has for some time had a conciliation and arbitration system. This can operate as an
alternative to a full merit appeal hearings for development applications or as an adjunct to
that process for most appeals involving the Council. The aim of the conciliation conference
process is to narrow the range of issues between parties and in some cases to provide an
alternative mechanism for the “just, quick and cheap” disposal of proceedings, with benefits
to all parties in the appeal process. The framework for that system is set out in s.34 of the
Land and Environment Court Act 1979.
Background
On 5 April 2011, the Council granted delegations to the General Manager in relation to s.
34AA Conferences, which is a system of conciliation and arbitration applying in relation to
appeals of Council decisions for single dwellings and dual occupancies (Minute No. 119).
However, no delegation was sought at that time in relation to other s.34 conferences, which
may apply to appeals of subdivision, tourist accommodation, multi-dwelling housing and
other development applications.
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The legal basis for these appeals is s.97 of the Environmental Planning and Assessment Act
1979. These appeals usually concern the refusal of a development application or application
for modification of a development consent, deemed refusal of such applications (that is
where the council has not made a decision within the required time), or where the Council
has approved a development or modification and the applicant is dissatisfied with the
conditions or terms of consent or approval.
Under present delegations, where the determination of the original application falls with staff
delegations, the staff also have authority to appear as a representative of the Council in
proceedings, mediations, preliminary conferences and appeals in the LEC and to agree to
any outcome arising out of those proceedings.
It is the Court’s practice to commence most merit appeals with a s.34 Conference, and this
can provide a mechanism not just for the parties to resolve matters, but also for the Court to
hear from resident objectors as part of the conference. However, staff participation is to be
within the limits of the delegation given to the position. Should, for instance, an application
be refused under delegation, staff have full delegation to finalise the s.34 conference process
before the Court, bound by the legislative requirement to act in good faith in that process
(LEC Act, s.34(1A)). If professional concerns remain with the merits of the development
proposal, staff would not agree to a conciliated outcome irrespective of delegations.
However, in the case of those applications determined by the elected Council, staff do not
have delegations to conclude those conciliation processes irrespective of merits or having
considered applicant amendments. As a consequence, generally the only option is to
proceed to a full merit hearing, with the legal expense and time delays that ensue. The
exception to this is where circumstances permit, and with leave of the Court, an opportunity
is provided for a specific delegation to be granted by the Council on a case by case basis.
This has occurred only rarely. Councillors may recall this course was followed in the case of
a conference in relation to a significantly reduced lot yield in a subdivision at Burns Road,
Springwood, which had been refused by the Council.
It is recognised that in seeking a delegation to enter into agreements to dispose of a matter
without a full hearing in the Court, there may be certain development applications for which
the Council will not wish to delegate authority via the General Manager to staff to resolve
through the conciliation process.
Therefore, it is proposed that any delegation to determine matters in conciliation conferences
will be subject to the limitation that Councillors will be notified of matters proposed to proceed
to a conciliation conference, where the determination is otherwise beyond staff delegations,
and a seven day period will be provided during which two or more Councillors may notify the
General Manager that the delegation is not to be exercised in respect of that particular
appeal matter. This mechanism is similar to the approach successfully applied over a
number of years, for calling up applications for s. 96 modifications in relation to DAs
previously determined by the Council. The limited time frame provided to Councillors for
notice that delegation should not be exercised in a particular matter, is a function of the
timing limitations imposed by the Court.
The effect of this change to delegations means that the General Manager and his nominees
will have the authority to negotiate the terms of agreement for all applications, including
those that would otherwise be determined by the Council. Consequent delegations to staff,
other than for the current delegations applying to dwelling house and dual occupancy-related
development, would not be made below Executive Principal level and generally not below
Manager level. The authorisation for staff to exercise those delegations at a level below
Manager would be confirmed to the staff member on a case by case basis.
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Sustainability Assessment
Effects
Positive
Environmental
Nil
Social
Resolving these issues quickly will provide
certainty
for
applicants
and
their
neighbours, maintaining rights for objectors
to be heard before the Court.
Economic
The conciliation-arbitration process seeks to
achieve significant time and cost savings for
applicants, councils and the court.
Governance
Making the court cheaper and easier to use
will encourage more people to seek a
review, and get a hearing of their concerns
by the court.

Negative
Nil
Nil

Nil

May result in more Class
1 appeals and impact on
legal costs.

Financial implications for the Council
The s.34 conciliation process is designed to assist with the “just, quick and cheap” resolution
of the issues that are in dispute between the parties. It is anticipated that the costs
associated with conducting each appeal may be slightly reduced if conciliation is successful.
However, in many appeals relating to subdivision, tourist and multi-dwelling housing it may
be that the matters will in any event be required to proceed to full hearing should the parties
not be in a position to achieve a compromised development solution, acceptable to both
parties. Cases such a Burns Road, Springwood demonstrate that improved outcomes can
be achieved for the community on the basis of conciliation, with cost savings to the Council.
Legal and risk management issues for the Council
There are limited legal risks for the Council as s.34 conferences are a formal framework
established and implemented by the Court. Council staff and engaged experts are bound by
the Court’s codes of conduct in their participation in the conference and hearing process.
The Council retains the ability to direct that a delegation should not be exercised in relation to
a particular development or at least not without express authorisation of the Council once
merit issues are considered. Conversely, the General Manager or nominees may elect in
relation to a particular conciliation process not to exercise the delegation should the
circumstances support that conclusion.
External consultation
Nil
Conclusion
The Court looks for the Council to be cooperative in its participation in conciliation and
arbitration proceedings to achieve the effective and fair resolution of appeals. Council
representatives attending conciliation-arbitration require authority to enable them, where
relevant and appropriate, to negotiate terms of agreement before the Land and Environment
Court if the officers and legal advisors are to properly represent the interests of the Council
and the community in this process. The purpose of this report is to establish that authority in
relation to those applications that would otherwise be required to go to the Council or that
have been determined by the Council, whilst providing the Council with the opportunity to
restrict the exercise of that delegation in circumstances where a minimum of two Councillors
give notice to that effect.
**********
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ITEM NO:

11

SUBJECT:

DRAFT SWIMMING POOL BARRIER INSPECTION PROGRAM

FILE NO:

F08051 - 13/223493

Delivery Program Link
Principal Activity: Using Land
Service: Land Use Management
Recommendations:
1.

That the Council resolves to adopt the Swimming Pool Barrier Inspection Program at
Attachment 1;

2.

That written notification be forwarded to all swimming pool owners and a notice be
published in the local paper and on Council’s website advising of the adoption of the
Swimming Pool Barrier Inspection Program; and

3.

That with respect to fees for the service, that:
a) The Council waives the fees associated with the reinspection of
repaired/replacement swimming pool barriers on properties damaged by the October
2013 bushfires;
b) That the new fee schedule for mandatory inspections be applied immediately
following publication of the notice in the local paper of the new fee schedule; and
c) That the new fee schedule for the proactive inspection program apply from the
beginning of quarter 4 of this financial year.

Report by Director, Development & Customer Services:
Reason for report
The purpose of this report is to recommend the adoption of the attached draft Swimming
Pool Barrier Inspection Program.
Background
The Swimming Pools (Amendment) Act 2012 commenced on 29 October 2012 and requires
the Council, as the local authority, to develop and adopt an appropriate and affordable
swimming pool inspection program in consultation with its local community.
A detailed Council report and a “Draft Swimming Pool Barrier Inspection Program” were
considered by the Council at its Ordinary Meeting on 17 September 2013 where the Council
resolved:
“1. That the Council endorse the draft Swimming Pool Barrier Inspection Program as
described in Attachment 1 to this report for the purpose of public exhibition, noting
that the report proposes to introduce a fee for the inspection of pools under the
Program;
2.

That the draft Swimming Pool Barrier Inspection Program be publicly exhibited for
twenty-eight days and that written notification of the exhibition be provided to the
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owners of premises containing swimming pools as recorded on the Council’s data
base; and
3.

That a further report be presented for the consideration of the Council following the
exhibition.”
[Minute No. 381]

Results of Public Exhibition Process
In accordance with the Council’s resolution, the draft Swimming Pool Barrier Inspection
Program was placed on public exhibition for 28 days from 25 September to 22 October 2013
and submissions were invited from the general public. The public exhibition process was in
the form of:
 Notifications were placed in the Blue Mountains Gazette on 25 September & 9 October
2013.
 Notifications were placed on the Council’s website including links to the Draft Program.
 Hard copies of the Draft Program were made available at Council’s Katoomba &
Springwood Offices and in all Council’s libraries.
 Council formally wrote to the owners of the approximately 2,700 premises on Council’s
database of back yard swimming pools informing them of the Draft Swimming Pool Barrier
Inspection Program and inviting their comments.
Twenty four (24) submissions were received as a result of the public exhibition process. Of
these submissions, one (1) submission fully supported the Draft Inspection Program and
proposed fees, six (6) submissions supported the Draft Program but at a reduced fee
(typically $50 - $100), ten (10) supported the Draft Program but at nil cost to pool owners,
and five (5) opposed the need for a regular inspection program. Two (2) submissions sought
advice rather than making comment on the Draft Program. The main comments/issues
raised in the submissions are summarised as follows:
 The proposal for a paid inspection program for pool owners is supported. Pools can be
extremely dangerous to young children and owners need to ensure their pools meet
current Australian Standards and remain compliant as a matter of community safety.
 The safety of children is of paramount importance and the proposed Inspection Program
is supported however the proposed level of fees is excessive and is another example of
Council/Government revenue raising/gouging.
 Very much in favour of pool safety however a program that costs the Council to administer
will cost the rate payer and disadvantage pool owners.
 Fees should only be charged where a swimming pool barrier/fence is defective at time of
inspection and/or fees should not be charged for undertaking reinspections where there
were minor defects in the swimming pool barrier.
 There should be a fee reduction or waiver for pensioners/concession card holders.
 There should be a fee reduction where owners have attached a fire pump to the pool.
 Swimming pool compliance inspections should be able to be undertaken by other parties
(e.g. pool maintenance contractors) and/or similar to motor vehicle registration checks.
 Pool fences should have been checked for compliance at time of construction and should
not need to be reinspected or subject to reinspection fees.
 Council staff and inspectors need to be fully cognisant with relevant legislation/standards.
 The legislation is not cost effective in terms of costs to undertake inspection programs
versus lives saved and the money would be more efficiently used in the health care
system.
 The legislation is the State and Local Governments’ response to public opinion and
attempt to exonerate them from blame for any future drowning.
 The inspection program does not address irresponsible behaviour by parents/owners who
leave pool gates open or do not adequately supervise children.
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 The inspection program should not burden private pool owners with additional costs when
they provide a communal benefit by reducing need for 'public' swimming facilities, saving
Council money, and by providing an additional water supply for purpose of fire fighting.
 There would be benefit in owners being provided with guidelines on pool barrier
requirements to assist with any necessary repairs/adjustments to fencing.
Discussion
Scope of and legislative basis of the proposed inspection program
Research on child drownings in backyard swimming pools indicates that the most common
contributing factors are inadequately fenced pools and human error (for example, people
leaving the gate open, or fences not being maintained in good condition).
The Council has been conducting a pro-active inspection program of private (backyard)
swimming pools as a community service for a number of years. The program involves
inspecting residential pools from a safety perspective to assess compliance with the
Swimming Pools Act 1992, the Swimming Pools Regulation 2008 and Australian Standard
1926.1. This program has been conducted with the primary aim of reducing the incidence of
drowning and injuries to young children and increasing pool safety awareness.
There are approximately 2,700 premises on Council’s database that have a backyard
swimming pool or spa. Under the Council’s existing program, approximately 200 properties
are inspected each year and fencing/barriers are upgraded where necessary to comply with
relevant standards. This results in each pool being inspected on average once every
approximately 13.5 years. The inspection program has revealed that there has traditionally
been a low compliance rate in regard to the initial pool safety inspection.
The amendments to the Swimming Pool Act introduce a range of mandatory inspections that
are additional to the Council’s existing pro-active swimming pool barrier inspection program.
These mandatory inspections include:
a) Inspections of pools as a result of Council being made aware of a pool fence that does
not comply with the relevant standards (e.g. complaints);
b) Inspection at the request of a pool owner – Generally;
c) Inspection at the request of a pool owner – Issue of Compliance Certificate for sale or
lease of a property;
d) Inspection of pools associated with a tourist, visitor, multi occupancy development.
N.B: The requirement to obtain a Compliance Certificate before selling or leasing a property
with a swimming pool is open to competition by private accredited certifiers.
The Council is legally obligated to undertake the mandatory inspections of swimming pools
outlined in the above circumstances. It is anticipated that Council will be required to
undertake inspections of approximately 330 additional properties as part of this mandatory
program.
The majority of submissions received as a result of the public exhibition process
acknowledge the importance of swimming pool safety. 91% of respondents to an on-line
survey conducted on Council’s “Have Your Say” website as part of development of the draft
Swimming Pool Barrier Inspection Program rated swimming pool safety as very or extremely
important. Approximately 80% of those survey respondents considered that pools should be
inspected at a frequency of 5 years or less.
The draft Swimming Pool Barrier Inspection Program as exhibited combines both the
mandatory inspections and the Council’s existing pro-active inspections. The combined
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number of properties that it is anticipated would be inspected annually under the draft
Program is approximately 530 p.a. A program of this scale operating under these
assumptions would result in all pools being inspected approximately every 5 years.
Response to Submissions- Level of Fees/Affordable Level of Service
There is a relatively low level of objection to the proposal to introduce fees on pool owners in
order to recoup a significant amount of the cost of the program that would otherwise fall to
the ratepayer. Of the total of 2700 owners of premises with pools on Council’s register, only
21 opposed either the need for the inspection program or the scale of fees proposed.
The Council is charged with implementing an affordable level of service. The fees for the
Council-conducted inspections are capped under the legislation at what has been
determined by the NSW Government to be a reasonable level for consumers.
The service must also be affordable from the Council’s perspective and a shift to a significant
level of user pays is recommended and is consistent with Council’s adopted Long Term
Financial Plan and 6 point financial strategy.
The legislative amendments now mandate a minimum level of service but also provide the
Council with an opportunity to recover part or all of its costs of its pro-active inspection
program.
Under the legislation, Councils may charge a fee for each inspection undertaken, up to a
maximum of $150 ( inclusive of GST where applicable for contestable services) for the first
inspection and $100 for a re-inspection resulting from an unsatisfactory first inspection. (A
re-inspection fee can only be charged once, regardless of the number of re-inspections
required). Private accredited certifiers are not subject to restrictions on their levels of fees.
The Council presently fully funds the existing pro-active pool inspection program from
general revenue. However, if the Council is to retain or enhance the level of pro-active
inspections, and undertake those additional inspections mandated under the Act, additional
funding is required either via cost recovery from pool owners, or by reducing other services
to re-allocate rates revenue to this service.
The Council has adopted and is implementing a 6 point Financial Strategy to ensure that it
can live within its means. Those strategies include “Balancing the Budget”, “Increasing
Income” and “Adjusting Services”. While the majority of submissions consider that the fee
should be less than $100, a fee set at this level would require a substantial ongoing subsidy
of the service by non-pool owners and would jeopardise the continuance of the pro-active
inspection element of the service.
Approximately 60% of all properties inspected by Council under the exhibited draft Program
will be undertaken at the request of the property owner for the purpose of obtaining a
Compliance Certificate for the sale or lease of the property. As discussed in a preceding
section of this Report, the requirement to obtain a Compliance Certificate before selling or
leasing a property with a swimming pool is also open to competition by private accredited
certifiers.
The exhibited draft Swimming Pool Barrier Inspection Program proposes that the Council
adopt the maximum initial inspection fee of $150 and fee of $100 for the first re-inspection.
These fees will not provide full cost recovery, but are predicted to approximately halve the
current amount of subsidy whilst nearly tripling the inspection coverage. It is forecast that the
amount of subsidy would reduce to approximately $35,000 annually by the second year and
pool owners would be paying approximately 80% of the costs of maintaining the swimming
pool inspection program.
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The projected level of subsidy assumes that approximately 96% of the fees levied are
received as revenue. This makes some allowance for non payment of fees for inspections
conducted under the pro-active component of the program, or as a result of a complaint.
Repair of barriers on bushfire affected properties
One hundred and seventy three (173) properties with a backyard swimming pool or spa pool
are included on Council’s register of bushfire affected properties.
Inspections have revealed that eighty two (82) of these properties have suffered some
damage to the swimming pool barrier that requires rectification work to bring it into
compliance with the relevant standards. (it is the impact of this bush fire recovery work that
has caused a delay in the finalisation of this report for consideration by the Council from the
scheduled consideration in November 2013.)
Initially, Council officers have adopted a risk based assessment approach to these properties
and where necessary, works have been undertaken to ensure that the swimming pool
barrier, while not necessarily being made compliant, is ‘made safer’ and provides a form of
functional barrier until such time as permanent repairs can be carried out
Those further repairs and/or replacement of the barriers will be required in the short to
medium term to ensure the pools are brought into compliance with relevant standards.
Reinspection of these barriers will be prioritised as part of the Council’s Swimming Pool
Barrier Inspection Program.
In the circumstances, it is considered that waiving of the fees associated with the
reinspection of the repaired/replaced barrier fencing for the fire affected properties will assist
in the bushfire recovery process.
Other Submission Issues
The majority of submissions received as a result of the exhibition process raised issues
regarding the need for the program or the level of inspection fees and have been discussed
in the preceding sections of this Report. The following comments are made with respect to
the other significant issues raised.
 Pool fences should have been checked for compliance at time of construction and should
not need to be reinspected or subject to reinspection fees.
Comment: Pool fencing requirements have changed considerably over the past 25 years
or so in response to continuing concerns regarding the dangers posed by pools and
changes in community expectations. Inadequate or poorly maintained barriers have been
identified as one of the key causes of drownings and near drownings involving young
children.
There has traditionally been a low rate of pool barrier compliance under
Council’s existing inspection program with approximately 77% of pools not being
adequately fenced at the time of initial inspection.
 Swimming pool compliance inspections should be able to be undertaken by other parties
(e.g. pool maintenance contractors) and/or similar to motor vehicle registration checks.
Comment: The Swimming Pool Act specifies the class of persons able to inspect and
issue Compliance Certificates for swimming pool barriers. Owners are able to request
either Council’s or a private accredited certifier to issue a Compliance Certificate required
for transfer of a property. At this time the Act does not authorise other classes of person
for this purpose and that issue would be one for the State Government.
 The inspection program does not address irresponsive behaviour by parents/owners who
leave pool gates open or do not adequately supervise children.
Comment: It is very difficult for legislation to address the behavior of pool owners or
parents. The Swimming Pool Act does however provide for significant penalties, including
the issue of penalty Infringement Notices, for persons failing to adequately maintain the
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swimming pool barrier. It seeks to manage those matters that are within power to
influence by regulation.
 There would be benefit in owners being provided with guidelines on pool barrier
requirements to assist with any necessary repairs/adjustments to fencing.
Comment: This is agreed and is consistent with current practice. As part of the last report
the Council also signaled the intent to continue to provide information to assist owners to
check that their pools are compliant as part of letters sent to arrange inspections. In
addition the Council provides explanatory documents, guidelines and self-assessment
checklists regarding backyard swimming pool safety available as downloads on the
websites of the Council and of the Division of Local Government.
 Council staff and inspectors need to be fully cognisant with relevant legislation/standards.
Comment: Pool fencing requirements have changed considerably over the past 25 years
or so and the latest Australian Standard has addressed many of the complexities and
improved the clarity of the regulations which will assist both regulators and pool owners.
Council staff undergo regular training on pool and fencing requirements as they change.
Sustainability Assessment
Effects
Positive
Environmental
Nil
Social
The
swimming
pool
inspection
program will raise the level of
awareness of swimming pool safety
issues within the community, and
significantly increase the level of
health and safety for young children
within the community
Economic
Introducing a fee as part of the
swimming pool inspection program
will assist in cost recovery of the
program.
Governance

Negative
Nil
Nil

Introducing a user pay fee as
part
of
the
Council’s
swimming pool inspection
program will impose a cost
on pool owners.
The
swimming
pool
inspection Nil
program meets the Council’s statutory
obligations under the Swimming Pools
Act.

Financial implications for the Council
The amendments to the Swimming Pool Act require the Council to develop and adopt an
expanded swimming pool barrier inspection program. This will demand additional staff and
other resources to deliver and will increase service costs. If the recommended program is
adopted it will deliver an inspection frequency of approximately once in each 5 years. It is
anticipated that 1 additional staff resource will be required to deliver that level of service.
The fee schedule as recommended will reduce the subsidy for the service from 100% to
approximately 20-25%, with pool owners funding the balance and would see a progressive
reduction in the net financial contribution by the organisation to this service from
approximately $60,000 this FY to approximately $35,000 per annum by the two years after
establishment, inclusive of the additional expenditure required to more than double the
current level of service.
In the event that the Council does not support the fee schedule as proposed the draft
program could not proceed as recommended and the issue of affordability of an inspection
program would need to be reconsidered.
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Legal and risk management issues for the Council
Adoption of the recommended program will address Council’s mandatory inspection
obligations and will also enhance the level of risk management currently directed at this
issue. It is open to the Council and the community to specify the level of proactive or
discretionary inspections that is deemed to be affordable. Pool owners ultimately retain
responsibility for managing their pools in a safe and compliant manner.
However, as discussed in a preceding section of this report, some allowance has been made
for risk of cost recovery issues arising from non-payment of fees for inspections conducted
under the pro-active component of the program or as a result of a complaint.
Conclusion
The attached Swimming Pool Barrier Inspection Program has been developed and publicly
exhibited for community consultation in accordance with the Swimming Pools Act 1992. It is
re presented to the Council for adoption without any amendment.
Whilst there is some limited level of objection from pool owners to the introduction of a fee for
the service, this must be weighed against the strong level of community support for the
increased inspection frequency and the need for the Council to live within its mean and adopt
a more user pays pricing strategy in appropriate circumstances. The new legislation does
provide for private certification for the issue of compliance certificates where consumers
prefer to test the market.
It is considered that the draft Program provides an affordable inspection program for both
swimming pool owners and the Council, while protecting the health and safety of young
children. It is proposed that the fees will apply to mandatory inspections immediately after the
publication of a notice in the Gazette regarding their commencement. Fees will be introduced
to the pro active, discretionary inspections from the beginning of Quarter 4 of the 2013/2014
year.

ATTACHMENTS/ENCLOSURES
1

Draft Swimming Pool Inspection Programme July 2013 1
Aug 2013
**********
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Attachment 1 - Draft Swimming Pool Inspection Programme July 2013 1 Aug 2013
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ITEM NO:

12

SUBJECT:

ANNUAL REVIEW OF DEVELOPMENT CONSENT X/751/2010 FOR
PUBLIC EVENTS AND FUNCTIONS TO BE HELD AT THE EVERGLADES,
LOT 9 DP 3764, LOT 10 DP 3764, LOT 11 DP 3764, LOT B DP 389723, 3749 EVERGLADES AVENUE, LEURA

FILE NO:

F08051 - 13/223576

Delivery Program Link
Principal Activity: Using Land
Service: Land Use Management
Recommendations:
1. That the Council notes the outcome of the 2013 Annual Review undertaken in
accordance with Condition 4 of The Everglades Development Consent X/751/2010 at Lot
1 DP 1167262, 37-49 Everglades Avenue, Leura;
2. That The Everglades continues to avoid using amplified sound systems during private
weddings and that sound level recordings are taken prior to and during each event within
the year. Such readings are to be immediately forwarded to the Council for review and
for mitigation of potential noise issues as necessary; and
3. That the operators of The Everglades and all submitters shall be advised in writing of the
outcome of the Annual Review.

Report by Director, Development & Customer Services:
Background
The Everglades is currently operating Public Events and Functions under existing consent
X/751/2010, determined by the Council resolution on 2 November 2010. The consent
permits the holding of up to 28 events/functions each year over a 3 year period commencing
1 January 2011 subject to a number of management requirements designed to mitigate any
impacts on the surrounding residential area.
The approved events/functions are:
 Shakespeare Festival incorporating 16 theatre shows (maximum 2 per day) over 8 days
each January with a maximum of 250 patrons;
 Easter Fun Day on Easter Sunday with a maximum of 300 patrons;
 Two (2) Vintage and Retro Fairs with a maximum of 400 patrons; and
 Seventeen (17) private functions.
Condition 4 of the consent requires that within two months of the expiration of each
successive period, the operator of The Everglades shall meet with the Council to review
identified impacts on residents in the vicinity of the site. It is noted that this Annual Review is
the last one required under this development consent.
On 18 July 2013 development consent X/362/2013 was issued for the operation of Public
Events and Functions at the Everglades for the 2014, 2015 and 2016 periods. Condition 3 of
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the consent continues to require an Annual Review, although it is not a requirement that this
is automatically reported to a Council Meeting each year, unless deemed necessary.
Invitation for comment
A written invitation to make comment was forwarded to 99 residential properties on 25
November 2013 with submissions to be received by 6 December 2013. A written invitation
was also forwarded to any other person who had made a submission on previous annual
reviews. The relevant properties are those generally bounded by Northcote Road, Easter
Street, Gladstone Road and Jamieson Street. A map showing the extent of properties
invited to comment has been provided below:

2013 Annual Review - Submissions
Council received six (6) submissions in response to the invitation for comment. These were
forwarded to the operator of the Everglades for discussion at the 2013 Annual Review, which
occurred on 19 December 2013. A summary of the submissions received, as well as Council
Officer comment has been provided below.
Submission 1 – 25 November 2013
Submitter 1 stated that they believe the Everglades have always acted in a community
minded manner. They also note that they no longer own the notified property.
Council Comment: No further action.
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Submission 2 – 25 November 2013
Submitter 2 stated that they are in support of the Everglades and the way in which Mr Scott
Pollock and his staff have handled the operation of events.
Council Comment: No further action.
Submission 3 – 25 November 2013
Submitter 3 stated that they are very satisfied with the operation of the public events and
functions…and … The Everglades go to great lengths to effectively manage traffic and
minimise noise.
Council Comment: No further action.
Submission 4 – 29 November 2013
Submitter 4 states my concerns have always been that of noise in regard to the events. I
have found that when music is played with amplification then it is clearly heard in my property
and on at least two occasions I have had to close all my windows… It is further stated that
music and other activities should be undertaken without the use of amplification. .
The Everglades Response
The last event that used amplification was the previous Vintage and Retro Event which the
Everglades are no longer holding. In addition, amplified sound is no longer used during
private weddings.
The Everglades have voluntarily arranged for sound levels to be taken at the perimeter of the
property prior to an event as well as on the day of the event. They have found that all events
now operate within specified limits.
Council Comment
Condition 11 of the consent states that noise levels generated by events shall not exceed 5
decibels above the background noise level. The sound levels taken in association with
events are forwarded to Council as part of the Event Management process. The submitted
sound levels do not appear to indicate particular concerns in relation to noise levels
generated during the running of the events. A search of Council’s records also shows that
during the current review period, Council has not received any complaints in relation to The
Everglades, whether noise or any other matter. It is anticipated that this issue will be
resolved with no amplification used at private weddings and the ongoing review of sound
levels.
Submission 5 – 6 December 2013
Submitter 5 stated that they have no problem in regards to the running of Everglades except
for heavy traffic on occasions.
Council Comment
The conditions of consent and submitted Event Parking Management Plan have specific
requirements in relation to how parking is to be managed, which appears to be working
effectively. The Event Parking Management Plan is considered during each Annual Review
and is refined to respond to any specific issue that may arise.
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Submission 6 – 6 December 2013
Submitter 6 raised a number of issues as summarised and commented on below:
a) … these are not temporary events – they have been held for years and as such
contravene the LEP for a residential area.
Council Comment
The LEP limits the “temporary use of land” to a maximum of 28 days within any 12
month period but does not limit the number of years over which such temporary uses are
held. The critical element in terms of temporary use in a residential area is to ensure that
potential impacts are appropriately mitigated, which is the purpose of the Event Parking
Management Plan, the sound level reading and the Annual Reviews.
b)

Everglades should be forced to provide adequate off-street parking...off Blaxland
Avenue
Council Comment
The suggestion to expand the Blaxland Avenue car park has been previously
considered. This included consideration of running an onsite shuttle service back to the
Main House. A considerable amount of clearing and levelling would be required to cater
for vehicular manoeuvring on site. The internal paths appear to be insufficient to allow
any onsite shuttle service.
The extent of clearing and levelling would impact on the heritage significance of the
adjoining Glades area and would adversely impact on the heritage significance of the
terrace work, steps and pathways. In any case it would not be practically achievable to
accommodate the peak demands for the few larger events that are permitted under the
consent.
It is considered that the existing Event Parking Management Plan works appropriately. It
provides for people to be dropped off by coach to the main entry of The Everglades and
then requires that the coach vacates the area. Traffic marshals are also used to direct
vehicles to appropriate parking areas during larger events.

c)
d)
e)

Council gives the non-ratepaying Everglades precedence over local residents who have
to pay to fix problems...
…large events result in people parking on, and harming the grass verges…
…excessive traffic and parking in the narrow streets is damaging road edges.
Council Comment
Points c, d and e of the submission have been addressed together as they each relate to
the potential for impact on road verges in the area and ensuring their appropriate repair.
The submission does not specify whether these issues are raised in general or in
relation to a particularly incident.
The conditions of consent require the applicant to provide a written agreement that they
will repair all damage caused by event parking in the road reserve, and as directed by
Council. A photographic Dilapidation Report is to be taken of all identified verge areas
prior to each large event. The Event Parking Management Plan also requires traffic
marshals to supervise parking for larger events and monitor damage to verges and
direct traffic to avoid such areas as appropriate.
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A separate inspection of the identified verge areas was carried out as part of this Annual
Review process. This inspection did not reveal any obvious long term impact from the
parking associated with the events and the area was considered in character with the
relevant zone objectives and provisions for the area.
As no significant damage was observed in these areas it is considered that the Event
Parking Management Plan and the Dilapidation Report process operate in a satisfactory
manner.
f)

Local residents have to collect the rubbish the event goers leave behind.
Council Comment
This is not an issue that has been raised previously and it was not evident during the
separate inspection noted under points c, d and e above. The applicant has suggested
that they will arrange for the traffic marshals to review this situation and to take
appropriate steps as issues arise. This is considered an appropriate response. The
matter will be further reviewed at the next Annual Review meeting under consent
X/362/2013.

Request for Council Action
As part of the Annual Review process, a note was taken of any resident requests to Council
during the 2013 period that related to the operation of Events at The Everglades. During this
period no formal resident requests were received.
Conclusion
The Annual Review indicates that the majority of issues raised are ones that have been
raised previously and have been subsequently addressed. It would appear that The
Everglades events are for the most part operating in an appropriate manner and that the
Event Management Plan provides a flexible and responsive approach to addressing specific
issues during each event. The use of ongoing sound level recordings allows the early
identification and mitigation of potential noise impacts.

**********
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ITEM NO:

13

SUBJECT:

DEVELOPMENT APPLICATION NO. X/576/2013 FOR ADDITION TO THE
REAR OF THE HOTEL; AND ADVERTISING SIGNAGE ON LOT 5
SECTION 3 DP 692, LOT 6 SECTION 3 DP 692, KATOOMBA FAMILY
HOTEL, 5-15 PARKE STREET, KATOOMBA

FILE NO:

F08051 - X/576/2013 - 13/222480

Recommendation:
That the Development Application No. X/576/2013 for additions to the rear of the hotel; and
advertising signage on Lot 5 Section 3 DP 692, Lot 6 Section 3 DP 692, Katoomba Family
Hotel, 5-15 Parke Street, Katoomba be determined pursuant to S.80 of the Environmental
Planning and Assessment Act 1979 by granting of consent subject to conditions shown in
Attachment 1 to this report.

Disclosure

Disclosure of any political donation and/or gift - No

Report by Director, Development & Customer Services:
Reason for report

Variation to development standard in excess of 10%
Clause 99 LEP 2005 – car parking (100% variation)

Applicant

Mr A V Blackburn and Mrs C A Blackburn

Owner

Mr A V Blackburn and Mrs C A Blackburn

Application lodged

12 August 2013

Property address

Katoomba Family Hotel, 5-15 Parke Street, Katoomba
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The subject site is rectangular in shape, and comprised of two
allotments (Lots 5 and 6, section 3, DP692) each with road
frontages to Parke Street (east) and Cascade Street (west). The
subject site has a total site area of 2300m2.
The site is bound by commercial development (Dan Murphy’s) to
the north, The Katoomba Fire Station to the south, Cascade
street to the west and Parke Street to the east.
Due to the slope of the land, the building has a 2-storey front
façade adjacent Parke Street, and a 4-storey rear façade as
viewed from Cascade Street. Situated at the rear, is a formed
car parking area accessed from Cascade Street.
The site is also adjacent to a roundabout to the north-east which
is located at the main entrance to Katoomba from the Great
Western Highway. The western railway line is located to the
north across Bathurst Rd.
The site has an approved ‘drive-thru’ bottle shop which is
accessed from the rear driveway off Cascade Street and
operates on a one-way basis with exit onto Parke Street.
An existing loading zone is situated approximately 20m to the
south, within Parke Street.

Proposal

It is proposed to construct an addition to rear of the existing
hotel as it faces Cascade Street, for use as a function room. The
function room will have a floor area of 107m2. The addition will
be elevated over the rear car park to ensure parking spaces
below can continue to be utilised, and so that the extension is
accessible at the Parke Street level, with proposed disabled
access to and from the rear car park.
The applicant also seeks approval for advertising signage. The
majority of this signage is currently erected, and the application
seeks approval for its retention.
A copy of the plans showing the site area and extent of the rear
extension proposed are provided in Attachment 2 to this Report.

Background

The Katoomba Family Hotel was originally opened by Ann
Curnow in 1881. A new building was erected on the site in 1918
which was more substantial than the original cottages Ann
Curnow had originally converted.
The Hotel has undergone a significant transformation since the
1920’s and now has a distinctly different presentation to Parke
Street. The existing building is not a listed Heritage Item and is
not located within a Heritage Conservation Area.
The most recent development approval on the property is
X/716/2005/B. That was an amendment to the approved bottle
shop which currently operates on the southern side of the
building. The DA required conditions relating to the driveway,
terracing, car parking areas and stormwater drainage system.
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The car parking area construction is incomplete and it is unclear
if the stormwater system has been installed in accordance with
the consent. The consent required the car parking area to be
formed and sealed. The car parking area is currently formed in
gravel without any line marking.
Conditions of consent will require that these matters be finalised
prior to the issue of an Occupation Certificate for the current
proposal.
The applicant met with Council Officers, including Council’s
Development Monitoring Team, onsite in January 2012 to
discuss unauthorised signage on the Parke Street elevation of
the hotel. This application seeks to regularise this unauthorized
signage, and if approved, will result in an overall rationalisation
of signage across the Hotel frontage.
Supporting
documentation

The application is supported by:
 Architectural plans
 Statement of environmental effects
 SEPP 1 objection

Environmental
Planning Instruments

Blue Mountains Local Environmental Plan (LEP) 2005:
 Zone: Village Town Centre
 VTC- KA05 Precinct
 LEP Provision: Accessible Housing
 Protected Area: Slope Constraint
Draft Local Environment Plan 2013 (DLEP2013):
 B2 – Local Centre Zone
 Protected Area: Slope Constraint
Development Control Plan:
 Better Living
State Environmental Planning Policy:
 Development Standards (SEPP 1)
Sydney Regional Environmental Plan No. No. 20:
 Grose River sub catchment

Notification

Consultation was undertaken in accordance with the
requirements of Part L (Public Participation) of the Better Living
Development Control Plan and the requirements under the
Environmental Planning and Assessment Regulations 2000.
The application was advertised for a period of 14 days from 16
August 2013 to 2 September 2013 in the Blue Mountains
Gazette as well as written notification to adjoining and nearby
properties.
No submissions were received.
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Evaluation

The application has been assessed in accordance with Section
79C (Evaluation) of the Environmental Planning and
Assessment Act 1979 (“the Act”). A commentary on the
assessment of the development against the Section 79C
evaluation matters has been detailed in this report for the
Council’s consideration.

Issues

The following assessment issues are further detailed in the
report:
1. Local Environmental Plan 2005 / DLEP2013
2. State Environmental Planning Policy (1)
3. Better Living Development Control Plan
4. Character and amenity
5. Stormwater drainage
6. Parking, and
7. Environmental, social and economic impacts, the suitability of
the site and the public interest.

1.0
Section 79C(1)(a)(i) Environmental Planning Instruments
1.1
Local Environmental Plan 2005 / /DLEP2013
The proposed development has been assessed against the provisions of LEP 2005 with
significant points identified and discussed below.
The provisions of LEP 2005 as they relate to the application have also been considered and
are summarised in the following Table.
Clause

Provisions

Proposed

10

Aims of Plan

The application seeks approval for
an addition to the existing hotel on
the site within the Village Town
Centre Zone. The proposal is
consistent with the aims of the plan.

Y

11

Ecologically
sustainable
development

LEP2005:
This
assessment
considers the impacts of the
proposal on the site and the
adjoining locality. The proposal has
been notified, and all social,
economic
and
environmental
impacts are considered in this report.

Y

12

Principal objectives LEP2005: The proposed function
of LEP
room provides increased floor area
within an existing building within the
Town Centre zone for use by the
community. This report details the
assessment of potential impacts of
the proposal.

Y

DLEP2013
1.2

DLEP2013
1.2

DLEP2013: Consistent.
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Part 2 Locality Management
Clause
Provisions
[Refer Part Objectives
2 Div 2]
zone

of

Proposed
the LEP2005:

Compliance
Y

 To promote the unique character
of each of the towns and villages
of the Blue Mountains.
 To promote the economic viability
of the towns and villages of the
Blue Mountains.
 To promote high quality urban
design of built forms.
DLEP2013:
Consistent

DLEP2013
Land
Use
Table

LEP2005:The business is defined as
on a hotel in the Dictionary of LEP 2005
which is a permissible use within the
Village Town Centre Zone. The
proposal is for a function room at the
rear of the site to be ancillary to the
hotel, and would be defined as a
place of assembly.

Y

DLEP2013:
The business is defined as a Pub
within the Dictionary of DLEP 2013.
A pub is a form of commercial
premise which is a permissible use
within the B2-Local Centre zone.

Y

Precinct controls – LEP2005: The proposal complies
Villages
with both the height and setback
provisions, with a proposed height of
7 metres and a setback to Cascade
Street of 25.6 metres.
The Floor Space Ratio (FSR) across
the site, including the proposed
extension, is calculated at 1:03:1.
The maximum permissible FSR is
1.5:1.

Y

32
Development
Refer Part 2 permissible
subject land
Div 3.
Also check
Sch 8

DLEP2013
2.6
for
subdivision.
Land
Use
Table
Sch 1

DLEP2013
7.1 -7.15

Y

DLEP2013:
Consistent
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Part 3 Assessing the site and environmental context
Clause
Provisions
Proposed
Compliance
The potential impacts of the
Y
41-43
Site analysis
development and measures to
visually and physically integrate the
proposal within the Village Town
Centre zone were taken into
consideration.
The applicant has submitted suitable
plans to complete the assessment of
this proposal.
44

Environmental
impact

DLEP2013
6.1
45

LEP2005: The development will
have no adverse impact on the
environmental attributes of the site
and surroundings, including any
threatened species, populations or
ecological communities as assessed
in accordance with s. 5A of the
EP&A Act.

Y

DLEP2013:
Consistent

Y

Protected Area – LEP2005:
Slope
Constraint The portion of the site affected by
Area
the Protected Area – Slope
Constraint is within the lower portion
of the site. The existing building and
proposed extension is not located
within the Protected Area.

DLEP2013
6.3

Y

DLEP2013:
Consistent

48

Protected Area – The site is located within the Water
Water
Supply Supply Catchment. Given the minor
Catchment
increase in floor area and that no
increase in impervious area is
proposed, the application was not
required to be referred to the Sydney
Catchment Authority. A NorBE
assessment was undertaken and the
development was deemed to have a
neutral or beneficial effect on the
Water Supply Catchment. Further
discussion is provided at section 1.4
of this report.

Y

53

Retention
management
vegetation

& LEP2005: The development does
of not
include
the
removal
of
vegetation.

Y

DLEP2013:
No vegetation removal proposed.

Y

DLEP2013
5.9 5.9AA
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Clause

Provisions

55

Weed management

56

57

Proposed

Compliance

The site is almost entirely clear of
vegetation; the existing building and
car park cover the large majority of
the site except a small garden at the
Cascade Street frontage, weed
management is therefore not
considered an issue.
Site disturbance & LEP2005:Cut and fill will be
contained
within
the
existing
erosion control
developed area of the site (car park)
and be limited to the extent of the 3
concrete columns having a total area
of 0.54m2. This will not generate any
adverse environmental impact.
Conditions of consent will be
imposed to ensure no off-site
impacts
occur
during
the
construction phase of this proposal.

Y

Stormwater
management

Y

LEP2005: The area identified for
construction is within an existing
developed area, containing a car
parking area. This area was required
to be sealed as a condition of
development consent X/716/2005.
Additionally, a stormwater system
was also required to be installed
(consent condition 8 of X/716/2005)).
These elements have not been
completed. Completion of these
elements will be required prior to the
occupation of the proposal, should it
be approved.

Y

The proposed extension will not
increase the approved impervious
area of the site. Stormwater will
continue to discharge to Council’s
stormwater system in the street with
no increase in volume off the site,
therefore having no impact on
existing infrastructure. Appropriate
conditions will be included in any
development consent.
DLEP2013
6.9

DLEP2013:
Consistent

- 81 -

Y

USING LAND

Item 13, Ordinary Meeting, 28.01.14

Clause

Provisions

60

Consideration
character
landscape

Proposed
of LEP2005: The extension introduces
and an element of visual articulation to
the rear façade helping to soften the
appearance. The extension has
been designed to have a low scale
skillion roof form similar to a number
of other buildings in close proximity
to the site.
The floor area of the extension is
107m2 and will not be visible from
Parke Street. The overall height of
the existing building will remain the
dominant feature of the rear
elevation, and will have the effect of
absorbing the extension, reducing
the impact of its built form.
The materials chosen are a mix of
hardiplank from the floor up to the
lower window sill and then above, bifolding windows for the entire width
of the function room. The applicant
desires a less formal appearance to
the exposed brick used in the
existing rear façade and so brick
was not chosen as a cladding
material.
The use of different
materials to the original building
makes
the
extension
easily
identifiable as a later addition.
The buildings located in the
immediate vicinity of the site consist
of a mix of architectural styles and
ages with no dominant theme or
character, and the subject building is
not a heritage item or within a
Heritage Conservation Area.
Therefore the proposal is unlikely to
have an adverse impact upon the
character of the locality, particularly
as it is not visible from Parke Street.
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Provisions

DLEP2013
6.21

Proposed
DLEP2013:
The site has an active Street
frontage to Parke Street. The entire
width of the property boundary to the
rear along Cascade Street is
identified on the Active Street
Frontage Map.. The Cascade Street
elevation does not open directly to
the footpath and has a significant
setback
from
the
street
(approximately 39.2m).

Compliance
Y

The proposed extension will have
the appearance of being located at
first floor level, elevated above the
existing car park off Cascade Street,
and accessible through the building,
from the Parke Street entrance.
Whilst not directly opening onto
Cascade Street, the proposal will
provide some activation, through the
use of the rear of the building, and
the proposed design with function
room windows fronting the street.
74

DLEP2013
5.10

Development
affecting places or
sites of known or
potential Aboriginal
heritage significance

LEP2005: The site is adjacent to the
Upper Kedumba River Valley, a
declared Aboriginal Place, separated
by Cascade Street. There will be no
impact on the heritage significance
of the place as a result of the
proposed development.

Y

DLEP2013:
Consistent

Y
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Clause

Provisions

Proposed

78

Consideration
of The entire property is identified as
bushfire protection
Bushfire Prone land being located
within the Vegetation buffer. The
rear elevation of the proposed
function room will be located a
distance of 58.0 metres from
bushland located to the west. There
is an existing car park and road
carriageway between the building
extension and bushfire threat.
The proposal is not considered to be
a Special Fire Protection Purpose
under section 100B of the Rural
Fires Act 1997. Planning for Bushfire
Protection (PBP), section 4.2.6
recognises, that there under the
BCA assembly areas are considered
as Class 9 buildings and not
considered SFPP. It states that they
should be considered on their merits
under section 79BA of the EP&A Act
and have consideration for the
objectives of development for
Special Fire Protection Purposes
under section 4.2.3 of PBP.
The applicant has calculated an APZ
of 50 metres, and proposes that fire
screens be fitted to the openings of
the proposed windows.
Conditions of consent will require
that the proposal be constructed to
the appropriate level under AS 3959
and that fire screens be fitted as
proposed. It is considered that with
the
implementation
of
these
measures, the aims and objectives
of PBP are met.

Y

79

Bushfire protection With
the
implementation
of
objectives
appropriate consent conditions, the
proposal meets the objectives for
bushfire protection.

Y

80

Asset
zones

protection Refer to clause 78 above.

Y

82

Special
fire The function room is not considered
protection purposes a special fire protection purpose.
Refer to clause 78 above.

Y

84

Access to bushfire The site has access from both Parke
prone land
and Cascade Streets.

Y
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Clause

Provisions

Proposed

85

Service supplies

The site has access to all service
supplies such as gas, electricity and
water.

Y

87

Crime minimisation The addition of a function room on
assessment
the premise is likely to improve
passive surveillance within the
property, particularly along Cascade
Street. Existing street lighting also
provides good illumination along
Parke and Cascade Streets.
Overall the proposed development
provides natural surveillance and
territorial reinforcement of the areas
used by the public.

Y

89

Remediation
of The site is not
contaminated land
contaminated land.

as

Y

94

General provision of LEP2005:
services
All services are provided to the site
and can be easily extended to the
proposed extension.

Y

DLEP2013
6.24

Compliance

identified

DLEP2013:
Consistent

Y
Y

98

Access to land from The site has two points of access
a public road
which work on a one way basis.
Entry to the site is from Cascade
Street and the exit is to Parke Street.
Signage has been erected to direct
traffic appropriately (Approved in
X/716/2005/B).

99

Car
provision

105

Energy efficiency

Modern construction and new
materials constructed to meet BCA
requirements.

Y

106

Sustainable
resource
management

LEP2005: The Development meets
the
principles
of
sustainable
resource management.

Y

DLEP2013:
Consistent

Y

DLEP2013
6.22

parking No additional parking can be
provided onsite. The function room
having a floor area of 107m2
generates a demand for 1 space per
10m2 (a function room considered to
be a place of assembly). This
equates to 11 parking spaces. See
SEPP 1 objection attached.
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Clause

Provisions

Proposed

107

Access to public The applicant has stated that the
buildings and public Hotel has been recently upgraded to
land
comply
with
disabled
access
requirements.
The extension is
located at ground floor level (from
Parke Street) and so is accessible
from the Parke Street entrance.
Disabled access is also proposed
from the rear car park via an access
ramp up into the rear of the hotel. A
condition of consent will be added to
ensure compliance with the standard
AS1428.1.

Compliance
Y

Fire Safety Upgrading - clauses 93 and 94 Environmental Planning & Assessment
Regulation 2000.
The application was referred to Council’s Senior Environmental Health and Building Surveyor
(Fire Safety), and the following comments are made with regard to the fire safety
requirements to be assessed at the Construction Certificate stage:
1.

2.
3.

The access door is from the existing dining room and leads to the exit door at the front of
the building. The path of travel to two exits is a maximum 40 metres, this may require
another exit door to be provided in order to achieve the required path of travel based on
a deemed to satisfy assessment.
The exit width through the doors needs to comply with part D of the BCA given the
number of persons that may occupy the room (104 persons).
Ensure that hose reel coverage is provided to the function room and emergency lighting
and exit signs are extended into the room.

Consent conditions have been included in this regard.
1.2
State Environmental Planning Policy No. 1
A State Environmental Planning Policy No. 1 (SEPP 1) objection has been lodged seeking a
variation to clause 99 (1) Car parking of LEP 2005.
Clause 99(1) of LEP 2005 relates to car parking and states the following:
Off street parking is to be provided in accordance with the relevant part of the Council’s
Better Living DCP
Development standard objected to: Clause 99 Car parking provision
The Better Living DCP requires onsite parking to be provided at a rate of 1 space per 10m2
gross floor area (for a place of assembly). The function room has a floor area of 107m2
which generates the need for eleven (11) car parking spaces in total. Thirty (30) spaces exist
onsite, 3 of which are garaged.
Nature and extent of non-compliance with the standard
The proposal generates the need for 11 additional car parking spaces. These cannot be
provided on site and the applicant seeks a 100% variation to the standard.
Objectives of the standard
Whilst there are no specific objectives which relate to the on-site parking standard, it is
reasonable to assert that the intent of on-site car parking standards is to ensure that
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sufficient parking is provided to service development without adversely impacting the amenity
or function of the locality.
Justification for the non-compliance with the car parking standard (Clause 99)
The applicant has provided the following justification for non-compliance with the car parking
standard:

Additional parking cannot be provide onsite due to site size;

The site is located close to public transport, including Katoomba railway station, so a
reduced number of car parks should be considered;

On street parking available in both Parke and Cascade Streets;

There will be an element of complimentary use, guests who use the hotel may also be
there to use the function room and/or accommodation;

The site is walking distance from the Town Centre where clientele may also park;

There is a taxi stand directly opposite in Bathurst Road, and a bus stop directly
opposite in Parke Street;

The addition is for use as a function room, and is not expected this will be in use
during all the hours of operation as other aspects of the business.
This justification provided by the applicant has merit. Assessment of the existing parking
arrangement on the site has also been undertaken, which suggests that the parking at the
rear of the site is underutilised. Further, as detailed above, this parking area was required to
be sealed and line marked to provide thirty (30) parking spaces as part of development
consent X/716/2005. This will be required to be completed prior to occupation of the
proposal. This provision of this onsite parking is considered reasonable to cater for the site
demand, when the complementary uses on the site are considered.
Whether compliance with the standard is unreasonable or unnecessary
Strict compliance with the standard is considered both unreasonable and unnecessary given
the location of the site both within the town centre, and within close proximity to public
transport services, as well as the complimentary use across the site.
Other considerations in deciding whether concurrence should be granted (in accordance with
Clause 8 SEPP1):
Does non-compliance with the development standard raise any matter of significance for
State or regional environmental planning?
Non-compliance with the standard does not raise any matter of significance at State or
Regional environmental planning level. There are no other considerations in this regard.
Is there a public benefit in maintaining the planning controls adopted by the environmental
planning instrument?
In the circumstances of this application, the business is trying to diversify to provide a facility
that will make it attractive to a wide range of clientele. The function room will also provide an
additional floor space within the Town Centre which will be a benefit to the community and is
located in close proximity close to public transport and other Town Centre facilities. There is
no clear public benefit in maintaining the parking requirements in the BLDCP in the
circumstances of this development.
Whether the SEPP 1 objection is well founded
The parking demand generated by the function room will not significantly impact upon any
adjoining commercial businesses and residential properties in the vicinity. The SEPP 1
objection is well founded, and with consideration for the public benefit of the proposal, and
the location close to public transport, it is considered worthy of support.
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Consideration under Blue Mountains Draft Local Environmental Plan 2013 (DLEP 2013)
Clause 4.6 – Exceptions to development standards, allows for the consideration of a
variation of development standards, in a similar way to the operation of SEPP 1. However,
under the DLEP 2013, car parking is not included as a development standard, and therefore
would not require consideration under this clause. While currently a draft provision, the
removal of parking provisions from the LEP (and placement within the Development Control
Plan) lends support to the variation sought as part of this application.
1.3

State Environmental Planning Policy No. 64 - Advertising and Information
Signage
The applicant seeks approval for advertising signage (already erected) at the southern end of
the site which directly relates to the operation of the bottle shop and its product promotions.
Signage within this part of the site has been the subject of previous discussion with Council
officers and the issuing of notice by Council’s Development Monitoring Team for unapproved
signage.
As part of this application, the applicant has been advised that a reduction in overall signage
on the front façade and southern end of the building is necessary, and the multiple signs
currently in place could not be approved. The applicant has agreed to remove some signs
and rationalize others, resulting in a reduction in signage locations and overall signage area,
and a visual improvement to Parke Street façade of the building. The primary signage to
remain (refer to Attachment 2) is as follows:
-

Sign 1: 1.5 x.2.7m2 – southern façade (3.78m2)
Sign 2: 2.5 x 2.7m2 – fence (6.24m2)
Sign 3: 2.5 x 2.7m2 – southern façade (6.48m2)

This approach will result in the removal of 12 signs from the front façade and 6 signs from
the driveway near the Parke street exit from the site. It was considered appropriate for the
applicant to retain a number of other small signs related to the operation of the business
namely the Bistro sign, under awning Keno, wifi and TAB signs, changeable signs
advertising upcoming events/entertainment to the right of the main entrance, two signs to the
rear facing Cascade street advertising the bottle shop and the vacancy sign for the motel
component of the business. The directional signage at the Parke street exit has prior
approval under X/716/2005/B. Confirmation of the signage to remain on the site is provided
the amended photographs at Attachment 2 which would form part of any consent.
A merit based assessment was considered necessary under the Schedule 1 of the SEPP as
follows:
Schedule 1 Assessment criteria
1. Character of the area
Is the proposal compatible with the existing or desired future character of the area or locality
in which it is proposed to be located?
The site is occupied by a commercial premise with a number of functions including a pub,
motel accommodation, TAB, bottle shop, restaurant and function room if approved. The site
is located within an urban town centre environment where advertising signage is expected
and for the most part accepted. There is no proposal for illumination and the scale of the
signs is relatively minor in comparison to the overall scale of the building. The approval of
this development application will result in the removal of a number of unsightly signs on the
building frontage which adversely impact upon the character of a prominent building at the
Katoomba Town Centre Entry and the Heritage Conservation Area located opposite. The
approval of the proposed signage will result in the rationalisation of existing signage across
the building, which is more compatible with the desired future character of the area.
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Is the proposal consistent with a particular theme for outdoor advertising in the area or
locality?
There is no particular theme for advertising in the area or locality. Advertising is dominated
by commercial and retail businesses as can be expected in any urban town centre. The
proposal is consistent with this.
2. Special areas
Does the proposal detract from the amenity or visual quality of any environmentally sensitive
areas, heritage areas, natural or other conservation areas, open space areas, waterways,
rural landscapes or residential areas?
No, the rationalisation of signage across the site will improve the building appearance and
impact on the Town Centre and Katoomba Urban Heritage Conservation Area opposite.
3. Views and vistas
Does the proposal obscure or compromise important views?
No. All proposed wall signage is located on the building or driveway fencing.
Does the proposal dominate the skyline and reduce the quality of vistas?
No. The proposal consists of wall signs only, and will result in reduction and rationalisation of
signage.
Does the proposal respect the viewing rights of other advertisers?
Yes. The proposal does not inappropriately compete with the advertising of adjoining
businesses.
4. Streetscape, setting or landscape
Is the scale, proportion and form of the proposal appropriate for the streetscape, setting or
landscape?
Yes except sign 3 (see discussion below)
Does the proposal contribute to the visual interest of the streetscape, setting or landscape?
No
Does the proposal reduce clutter by rationalising and simplifying existing advertising?
Yes, the proposal will result in an overall rationalisation of advertising on the front facade of
the building by removing 12 signs on the front facade, 2 small signs on the fence and 4 signs
on the western façade of the Hotel, proposed sign 3 is not supported, see later discussion.
Does the proposal screen unsightliness?
No. However, the reduction in the number of signs will improve the presentation of the
building to Parke Street.
Does the proposal protrude above buildings, structures or tree canopies in the area or
locality?
No. All proposed signage is located on the building and does not protrude above the awning.
Does the proposal require ongoing vegetation management?
No vegetation is affected as part of the proposal.
5. Site and building
Is the proposal compatible with the scale, proportion and other characteristics of the site or
building, or both, on which the proposed signage is to be located?
Yes the signage is of a scale which is considered relatively minor in comparison to the
overall scale of the building except sign 3 which is not supported.
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Does the proposal respect important features of the site or building, or both?
The site is located at the prominent location of the Katoomba Town Entrance. The proposal
will result in an overall reduction in signage on the front elevation of the hotel which will
improve the visual appearance of the frontage which is the dominant feature of the building
(except sign 3 which is not supported). The proposed signage is located at the southern end
of the building on a splay corner and fence which does not impact the appearance of the
dominant front façade and is not immediately obvious from the Town Entry.
Does the proposal show innovation and imagination in its relationship to the site or building,
or both?
The applicant has expressed a desire to retain the signage for advertising the presence of a
bottle shop and its product specials. The signage is located as proposed because this is the
exit driveway to bottle shop and is exposed to passing pedestrian traffic. While the proposal
is not considered innovative, it is functional signage and allows for the advertising product
specials within a fixed space, and preventing the proliferation of signage.
6. Associated devices and logos with advertisements and advertising structures
Have any safety devices, platforms, lighting devices or logos been designed as an integral
part of the signage or structure on which it is to be displayed?
No. This signage consists of simple painted signage, or frames for the placement of poster
signage to advertise regular products specials.
7. Illumination
No illumination is proposed
8. Safety
Would the proposal reduce the safety for any public road?
Would the proposal reduce the safety for pedestrians or bicyclists?
Would the proposal reduce the safety for pedestrians, particularly children, by obscuring
sightlines from public areas?
There are no safety concerns resulting from the proposed advertising signage
1.4
State Environment Planning Policy (Sydney Drinking Water Catchment) 2011
The proposed development is located within the Sydney Drinking Water Catchment and
therefore an assessment is required under the provisions of SEPP (Sydney Drinking Water
Catchment) 2011. The proposal will not result in any additional impervious surfaces, as the
proposed addition will be located over an already approved, sealed car parking area.
Stormwater from the roof area of the proposal can be adequately captured and treated within
the approved stormwater system. An assessment has been undertaken using the NorBE
Tool which indicates that the proposal will have a neutral affect on the quality of water in the
catchment.
1.5
Sydney Regional Environmental Plan No. 20
The proposed development is located within the Cox’s River sub-catchment identified under
Sydney REP No 20 – Hawkesbury-Nepean River. The site is connected to the reticulated
sewer and stormwater systems and will not adversely affect the water quality of the
catchment. The development was assessed against the planning considerations as set out in
Clause 5 and 6 of SREP 20 and considered acceptable.
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2.0
Section 79C(1)(a)(ii) Proposed Instruments
Public exhibition of Draft Local Environmental Plan 2013 commenced on 4 December 2013
in accordance with the Gateway Determination issued by the Minister for Planning on 1
November 2013. The proposed development has been assessed against the provisions of
DLEP 2013 with significant points identified and discussed in the table provided at Section
1.1 of this report.
3.0
Section 79C(1)(a)(iii) Development Control Plans
3.1
Better Living Development Control Plan
The development complies with the relevant provisions in Parts B, C and D9 of the Better
Living DCP, with the exception of car parking, which is addressed above the ‘1.2 State
Environmental Planning Policy. No 1’ section of this report.
3.2
Advertising and Information Signage – DCP 21
As detailed within section 1.3 of this report, the applicant seeks to regularise signage already
erected at the southern end of the site which directly relates to the operation of the bottle
shop and its product promotions. A number of small signs describing the operation of the
business will remain (as detailed at section 1.3) however the proposal will result in an overall
reduction and rationalization of signage at the site. The current proposal is for 3 flat wall
signs, two (2) on the southern façade (Signs 1 and 3) near the egress from the bottle shop
drive thru and one (1) on the fence opposite (Sign 2) which is proposed as a signage frame
to contain posters of product specials, changed on a regular basis. The signage the following
dimensions:
-

Sign 1: 1.5 x.2.7m2 – southern façade;
Sign 2: 2.5 x 2.7m2 – fence;
Sign 3: 2.5 x 2.7m2 – southern façade

Sign 1 is located on a splay wall facing south and is considered acceptable in terms of its
size and location. The product promotions may be changed as the applicant desires,
however it will be a condition of consent that they be contained within the extent of the
existing sign area.
Sign 2 is located on the boundary fence between the subject property and the adjoining
property to the south, occupied by the Katoomba Fire Station (no submission was received
from this property owner during the notification period). The sign will be much the same as
Sign 1 although it faces north and can be seen by pedestrians using the footpath travelling
along Parke Street in a southerly direction (toward Coles) or vehicles exiting the site onto
Parke Street. Advertisements may be interchangeable as the applicant desires but it will be a
condition of consent that advertising of product promotions be contained within the extent of
the existing sign face. Sign 2 is considered acceptable.
Sign 3 is also located on the southern façade and is proposed to be made up of several
small product promotion signs. This sign is not supported as it appears cluttered, and
considered a proliferation of signage. The fact that there is already one sign proposed on this
elevation is considered more than adequate for the applicant to achieve their desired level of
advertising. Further, the DCP specifically allows only 1 flat wall sign per elevation having a
maximum sign face area of 4.5m2; controls already exceeded by the proposal. For these
reasons, and the potential impacts on the amenity of the area and character of the building, it
is considered reasonable to refuse proposed sign 3. The plans have been amended
accordingly.
4.0
Section 79C(1)(a)(iii)(a) Planning Agreement
There are no planning agreements that apply to the proposed development or the subject
site.
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5.0
Section 79C(1)(a)(iv) The Regulations
The Environmental Planning and Assessment Regulation 2000 (the Regulations) provides
controls and regulations that relate to the management of the proposed development. These
requirements are inherent in the assessment processes undertaken for the proposal.
6.0
Section 79C(1)(b) Likely Impacts
6.1
Natural and Built Environment
Noise
The new function room will be constructed using double glazed bi-folding windows in the rear
elevation facing Cascade Street. It will be a condition of consent that these windows remain
closed during night time hours in order to ensure noise generated within the Hotel is
contained. The nearest dwelling is located approximately 70 metres from the proposed
function room on the corner of Murri and Cascade streets. Condition imposed.
Traffic and Vehicular Access
The increase in floor area created by the function room extension is likely to increase
patronage to the site and hence potentially increase in traffic. The application is not
supported by a traffic report; however it is considered that any increase in traffic would be
minimal. The surrounding road system has capacity to accommodate the minimal increase in
traffic generated by the function room extension.
Vehicle access to and from the site is unaltered by the proposal.
Parking
The function room overhangs 5 approved spaces, and due to the columns required to
support the extension, only 4 spaces can be provided under the extension. Accordingly, the
development will reduce the available onsite parking by 1 space. Furthermore, the applicant
seeks a 100% variation from the requirement to provide onsite car parking in relation to the
new function room. See SEPP 1 discussion.
6.2
Social Impacts
Provision of a function room in Katoomba close to the Town Centre and public transport will
have a positive social impact.
6.3
Economic Impacts
There are no foreseen negative economic impacts resulting from this proposal. However it
may have a positive flow on effect to the retail centre of Katoomba.
7.0
Section 79C(1)(c) Suitability of the Site
The site has good access being well located in Katoomba Town Centre, the railway station
and local bus and taxi services. The site is also within walking distance of nearby residential
areas, and has reasonable on-site parking.
8.0
Section 79C(1)(d - e) Submissions and Public Interest
8.1
Submissions
As identified in the ‘Notification’ section of this report, the application was advertised in the
Blue Mountains Gazette as well as written notification to adjoining properties.
No submissions were received.
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8.2
Public Interest
The function room will make a positive contribution to the locality. The function room is
considered a good development outcome for the site and local area. Accordingly, the
development is considered to be in the public interest.
9.0
Community Contribution
The Blue Mountains Citywide Section 94A Community Infrastructure Contributions Plan
(February 2012) applies to the site.
The plan outlines the cost and expenses applicable to the cost of the development in part
3.1. The application form identifies the estimated cost of works as $267,800. Costs over
$200,000 are levied at a rate of 1.0%. Therefore the required levy for the application is
$2678.00.
Conclusion
The proposed development complies with the evaluation matters under S.79C of the Act.
The development is for a 107m2 function room within an existing Hotel which has occupied
the site for more than 100 years. The function room will be of benefit to the community as
well as providing the owner with the ability to diversify and compete with other similar
businesses in the locality. Onsite parking is provided for thirty (30) cars, and while this is a
variation to the parking standard, justification for this variation has been addressed within this
report, and is considered to be worthy of support.
Overall, the development is considered a quality outcome for the site and the locality. With
the implementation of appropriate conditions of consent, the application is recommended for
approval.
ATTACHMENTS/ENCLOSURES
1
2

X/576/2013 - Conditions
X/576/2013 - Plans

13/223369
13/223631
**********
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Attachment 1 - X/576/2013 - Conditions

Confirmation of relevant

1.

plans and documentation

To confirm and clarify the terms of consent, the development shall be
carried out in accordance with the following plans, the annotated
stamped photographs related to signage and accompanying supportive
documentation, except as otherwise provided or modified by the
conditions of this consent:

Document

Prepared by:

Drawing

Issue

Date

No
Site Plan, Elevations, Floor Plan,

Frank Kosztelnik & Associates

Sections
Construction Certificate

Sheet 1 of

C

16.09.2013

1

2.

(building)

A construction certificate is required prior to the commencement of any
site or building works. This certificate can be issued either by Council as
the consent authority or by an accredited certifier.

Occupation Certificate

3.

The building shall not be used or occupied prior to the issue of an
Occupation Certificate in accordance with Sections 109H and 109M of
the Environmental Planning and Assessment Act 1979.

Section 94A Development

4.

Contribution

Pursuant to section 80A(1) of the Environmental Planning and
Assessment Act 1979, and the Blue Mountains Citywide Section 94A
Infrastructure Contributions Plan 2012 (Section 94A Levy Plan) adopted
15 May 2012 (“the Contributions Plan”), a contribution of $2678.00 shall
be paid to Council.
This amount will be adjusted* at the time of payment in accordance with
Part 3.7 of the Contributions Plan.
The contribution shall be paid prior to the issue of a Construction
Certificate, or commencement of the use of the land, whichever occurs
sooner.
The Contributions Plan is available for inspection at Council’s Katoomba
Office, 2 Civic Place, Katoomba Monday to Friday 8.30 am to 5.00 pm or
Council’s Springwood Office 102-104 Macquarie Road Springwood,
Monday to Friday 9.00 am to 5.00 pm, or on Council’s website at
www.bmcc.nsw.gov.au.
*Using the All Groups Consumer Price Index (Sydney), as published by
the Australian Bureau of Statistics. You are advised to check the current
amount payable with Council prior to any payment.

Fire safety

5.

In accordance with the requirements of the Clause 94 of the
Environmental Planning and Assessment Regulation 2000, the following
fire safety upgrade works are to be carried out. The plans accompanying
the

application

for

a

construction

certificate

must

demonstrate

compliance.
a)

Doors in a required exit or forming part of a required exit that swing
against the direction of egress must be fitted with devices for
holding it in the open position in accordance with D2.21 of the
Building Code of Australia.
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b)

The function room must be covered by a fire hose reel system
complying with AS2441 and E1.4 of the Building Code of Australia.
The fire hose reel must be clearly identified in accordance with the
Australian Standard and Building Code of Australia. Details to be
submitted with the Construction Certificate application.

e)

Emergency lighting is to be provided in the function room as

f)

Exit signs, are to be provided in the function room and along the

required by E4.2 of the Building Code of Australia.
path of travel to an exit in accordance with E4.5 and E4.6 of the
Building Code of Australia to ensure exits are clearly identified to
occupants.
The fire safety upgrade works are to be completed prior to the
issue of an Occupation Certificate for the function room.
Plans on site

3.

A copy of the stamped and approved plans, development consent and
the construction certificate are to be on the site at all times.

Excavations

4.

All excavations are to be guarded and protected to prevent them from
being dangerous to the public and surrounding properties.

Site management

5.

To safeguard the local amenity, reduce noise nuisance and to prevent
environmental pollution during the construction period:
a) Site and building works (including the delivery of materials to and
from the property) shall be carried out Monday to Friday between
7am-6pm and on Saturdays between 8am-3pm, excluding public
holidays.

Alteration to these hours may be possible for safety

reasons but only on the approval of Council.
b) Stockpiles of topsoil, sand, aggregate, spoil or other material shall be
stored clear of any drainage path or easement, natural watercourse,
footpath, kerb or road surface and shall have measures in place to
prevent the movement of such material off site.
c) Building operations such as brickcutting, washing tools, concreting
and bricklaying shall be undertaken on the building block.

The

pollutants from these building operations shall be contained on site.
d) Builders waste generated under this consent (including felled trees,
tree stumps and other vegetation) must not be burnt or buried on
site. All waste must be contained and removed to an approved
Waste Disposal Depot or in the case of vegetation, with the
exception of environmental and declared noxious weeds, mulched for
re-use on site.
Demolition of Buildings
generally

6.

The demolition work to be supervised by a competent person with due
regard to safe working practices and in accordance with the requirements
of the NSW WorkCover Authority;
Such work is to be carried out in accordance with the Work Health and
Safety Act 2011 and Work Health and Safety Regulation 2011, and
Australian Standard 2601 – 1991.
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7.

containing asbestos cement

The applicant is to notify Council and adjoining residents, in writing, at
least ten (10) working days prior to demolition commencing, of their
intention to commence demolition works. In the case of adjoining
residents, such notification is to be a clearly written note, on at least note
pad size paper, giving the date demolition will commence and be placed
in the letterbox of every premises (including every residential flat or unit,
if any) either side and immediately to the rear of the demolition site.

Disposal of Asbestos

8.

All asbestos material, including asbestos cement, is to be disposed of to
an approved waste management facility licensed to receive asbestos.

Display of signage

9.

The developer will display appropriate asbestos/demolition signage prior
to and during demolition works.

Alterations and/or brick

10.

Prior to the commencement of work associated with:
i) The brick veneering or re-cladding of any wall that is presently clad

veneering of buildings

with asbestos cement sheeting; or

containing asbestos cement

ii) The alteration and/or addition of any part of a building containing
asbestos cement sheeting,
all asbestos cement sheeting located in the affected part of the building
shall be removed in accordance with the relevant provisions of the Work
Health and Safety Act 2011 and Work Health and Safety Regulation
2011, and AS 2601 – 1991.”
Display of signage

11.

The developer will display appropriate asbestos/demolition signage prior
to and during demolition works.

Removal of material

12.

All demolished material and excess spoil from the site shall be disposed
of at a location and in a manner approved of by Council. No material is
to be burnt on site.

Removal of hazardous waste

13.

Removal of dangerous or hazardous materials shall be carried out in
accordance with the provisions of all applicable State legislation and with
any relevant recommendations published by the Safe Work Australia.
 Only competent persons shall carry out removal.
 Removal of asbestos or materials containing asbestos fibres, shall be
in accordance with the model Codes of Practice.
 Precautions to be observed and procedures to be adopted during the
removal of dangerous or hazardous materials other than asbestos,
shall be in accordance with the relevant State regulations pertaining
to those materials.

Advertising sign

14.

To protect the visual amenity of the neighbourhood and city, signage
shall be limited to the details included with the application (and the
stamped annotated photographs). Illumination and Flashing signs are
not permitted so as to ensure no adverse impact on traffic flow or
adjoining properties.
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15.

Advertising signs

The following signs shall be removed from the front façade of the building
facing Parke Street and as shown in attached annotated photos:
-

6 signs obscuring windows

-

4 promotional signs located beneath existing TAB sign

-

2 wifi signs located at either end of awning fascia

The following signs shall be removed from within the southern driveway
at the exit to Parke street and as shown in attached annotated photos:
-

2 product promotion signs located on fence facing driveway

-

4 product promotion signs located on southern elevation of Hotel
near exit to Parke Street facing driveway.

No other signs are permitted within the driveway except as approved by
this development consent.
Extent of Advertising signs

16.

within southern driveway

Promotional advertising signs 1 and 2 as shown on Plan 1 C drawn by
Frank Kosztelnik and Associates dated 16.09.2013 shall be limited to the
dimensions:
-

Sign 1 3.78m2

-

Sign 2 6.24m2

The signage content may change as the applicant desires for the
purpose of product promotion only, there shall be no increase in the sign
face area.
Existing signs to remain

17.

The applicant may retain the following existing signs:
-

Bistro sign (1)

-

Under awning Keno (1), wifi (1) and TAB (1) signs

-

Signs advertising upcoming events and entertainment located to the
right of the main entrance beneath the vacancy sign (2)

-

Signs to the rear facing Cascade street advertising presence of
bottle shop (2)

-

The under awning Vacancy sign (1)

-

1 x A frame sign located at front entrance

-

1 x freestanding chef located at Bistro entry

The existing signs shall be made no larger than as they exist at the date
of this approval and shall not be located in any other position upon the
site.
Bi-folding windows to rear

18.

To minimise potential noise impacts on nearby residents, the bi-folding
windows located within the rear elevation of the function room shall

elevation of function room

remain closed between the hours 7pm till close of business Monday to
Sunday.
Construction standards for
bush fire protection

19.

To ensure the proposal is adequately protected from bush fire threat, the
function room is to be constructed to the appropriate level in accordance
with AS3959. The bushfire attack level of the proposal is to be assessed
by a suitably qualified bush fire consultant.
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Access and mobility design

20.

statement

To ensure access and facilities for people with a disability or limited
mobility are provided in accordance with the principles of the Disability
Discrimination Act 1992 and the Council’s planning instruments, a design
statement is required from a suitably qualified Access and Mobility
Specialist. The statement shall verify that the proposed work as designed
is accessible to people with a disability in accordance with:
a) The relevant part of the Council’s Better Living DCP and Australian
Standard AS 1428.1 Design for access and mobility – General
requirements for access – New building work, as per clause 107
(Access to public buildings and public land) of Local Environmental
Plan 2005, and
b)

The provisions of the Disability (Access to Premises – Buildings)

Standards 2010.
This statement is to form part of the Construction Certificate
documentation.
Nothing is this condition alters any obligations imposed under the
Disability Discrimination Act 1992.
Car park design

21.

Prior to the issue of a Construction Certificate, the design of the
proposed car parking spaces and aisles are to be submitted to and
approved by the Principal Certifying Authority.
The proposed car parking spaces and aisles are to be designed in
accordance with Australian Standard (AS) 2890.1:2004 and AS
2890.6:2009 and include the sealing and linemarking of the car parking
spaces and aisles, a disabled car parking space on the upper car parking
level and an accessible ramp from the shared space adjacent to the
disabled parking space extending to rear entrance to the Hotel.

Site

stormwater

drainage

22.

All stormwater runoff from impervious areas of the site are to be collected
and drained by a gravity underground stormwater system to the Cascade

system

Street drainage system. The stormwater system is to be designed for a 1
in 5 years ARI, 5 minutes duration storm and in accordance with ARR
2001. Provision shall be made for an emergency overland flow path
capable of conveying all surcharge flows up to and including the 1 in 100
years ARI storms to the public road. The design is to be submitted to and
approved by the Principal Certifying Authority prior to the issue of a
Construction Certificate.

Car

park

and

stormwater construction

site

23.

Prior to the issue of an Occupation Certificate, the car parking spaces,
aisles, accessible ramp and the site stormwater system are to be
constructed in accordance with the approved plans.
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Attachment 2 - X/576/2013 - Plans
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Remove Signs
marked with cross,
not supported

Remove Signs
marked with cross,
not supported
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Remove
Signs
marked
with
cross, not
supported
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ITEM NO:

14

SUBJECT:

DEVELOPMENT APPLICATION NO. X/615/2013 FOR A PATIO COVER ON
LOT 45 DP 226791, 11 TALL TIMBERS ROAD, WINMALEE

FILE NO:

F08051 - X/615/2013 - 13/220254

Recommendation:
That the Development Application No. X/615/2013 for a patio cover on Lot 45 DP 226791, 11
Tall Timbers Road, Winmalee be determined pursuant to S.80 of the Environmental Planning
and Assessment Act 1979 by the granting of consent subject to conditions shown in
Attachment 1 to this report.

Disclosure

Disclosure of any political donation and/or gift - No

Report by Director, Development & Customer Services:
Reason for report

The application proposes a variation of 35% to the building site
cover numerical standard which is outside Council officer
delegations

Applicant

Hi Craft Home Improvements

Owner

Mr S M Cooney and Mrs J L Cooney

Application lodged

29 August 2013

Property address

11 Tall Timbers Road, Winmalee
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Site description

The subject land is located at 11 Tall Timbers Road Winmalee
and comprises a single allotment of land having an area of
704.2 m2. The land contains an existing two storey dwelling and
a detached garage. The rear of the lot is steep, with shallow soil
and rock outcrops. Situated behind the land is a bushland gully.

Proposal

It is proposed to construct a patio cover at the rear of an
existing freestanding garage, in an area previously occupied by
an above ground swimming pool.
The proposed building measures 6 metres by 6 metres wide
and is 3.15 metres high, constructed with a curved metal roof
supported on steel posts, with open sides. The building is to be
used as an outdoor entertaining area.
A copy of the plan showing the proposed development is
provided in Attachment 2 to this Report.

Supporting
documentation

The application is supported by:
 Architectural plans
 Statement of environmental effects
 A SEPP1 Objection to the maximum building site cover
development standard

Background

The existing dwelling and garage pre-date LEP 2005 which
specifies a maximum permissible building site cover of 30%.
The maximum permissible building site cover for the land is
211.26 m². The existing building site coverage is 249 m2. The
addition of the patio cover brings the site coverage to 285 m2, a
variation of 73.74 m2 (35%) to the development standard.

Environmental
Planning Instruments

Blue Mountains Local Environmental Plan (LEP) 2005
 Zone: Living Bushland Conservation
 Protected Area: Slope Constraint Area – 36.29%
Blue Mountains Draft Local Environmental Plan 2013
 Zone: E4 – Environmental Living
Development Control Plan
 Better Living
Sydney Regional Environmental Plan No. 20 – HawkesburyNepean River
State Environmental Planning No. 1 – Development Standards

Notification

Consultation was undertaken in accordance with the
requirements of Part L (Public Participation) of the Better Living
Development Control Plan and the requirements under the
Environmental Planning and Assessment Regulations 2000.
The application was advertised for a period of 14 days from 4
November 2013 to 18 November 2013 by written notification to
adjoining and nearby property owners.
No submissions were received.
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Evaluation

The application has been assessed in accordance with Section
79C (Evaluation) of the Environmental Planning and
Assessment Act 1979 (“the Act”). A commentary on the
assessment of the development against the Section 79C
evaluation matters has been detailed in this report for the
Council’s consideration.

Issues

The following assessment issues are further detailed in the
report:
1. Local Environmental Plan 2005
2. Draft Local Environmental Plan 2013
3. State Environmental Planning Policy No. 1
4. Better Living Development Control Plan
5. Environmental, social and economic impacts, the suitability of
the site and the public interest.

1.0
Section 79C(1)(a)(i) Environmental Planning Instruments
1.1
Local Environmental Plan 2005 / Draft Local Environmental Plan 2013
The proposed development has been assessed against the provisions of LEP 2005 and Draft
LEP 2013 with significant points identified and discussed below.
Compliance Table: Local Environmental Plan 2005 / Draft Local Environmental Plan
2013
Clause

Standard

Proposed

Compliance

Part 1 Preliminary
cl. 9

Considerations
before
development
consent

Yes

The proposed development is considered
to comply with the relevant aims of the
draft Plan.

DLEP 2013
cl. 1.2A
Div. 2
Part 1

The development complies with the aims,
principles, locality provisions and the
assessment requirements relevant to the
development.

Planning
principles

The proposal is considered to comply
with the planning principles of LEP 2005.
Consideration of relevant principles and
objectives are incorporated into the
assessment below.

Yes

As indicated above, the proposed
development is considered to comply
with the relevant aims of the draft Plan.

DLEP 2013
cl. 1.2 & Cl.
1.2A
Part 2 Locality Management
cl. 13

General locality The development complies with zone
management
objectives for the Living – Bushland
Conservation applying to the site (see cl.
24 below) and is permissible with
consent (see cl. 32 below)
The development site adjoins land to the
south zoned Environmental Protection –
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Standard

Proposed

Compliance

Open Space. It is considered that the
development does not compromise the
objectives of that zone. Conditions are
proposed to reduce any impacts arising
from the use.
cl. 24

Zone objectives

Yes

The proposed complies with relevant
objectives of the Environmental Living
Zone.

DLEP 2013
cl. 2.3 &
cl.2.3A
cl. 32

The proposed development satisfies the
relevant objectives of the Living –
Bushland Conservation zone applying to
the site.

Permissibility

The proposal is development ancillary to
a dwelling house which is a land use that
is permissible with development consent
in the Living – Bushland Conservation
zone.

Yes

The proposal is part of a dwelling house
and is permissible with consent in the
Environmental Living Zone.

DLEP 2013
cl. 2.3

Part 3 Assessing the site and environmental context
cl. 44

DLEP 2013
cl. 6.1
cl. 45

DLEP 2013
cl. 6.3
cl. 53

DLEP 2013
cl. 5.9

Environmental
Impact

The proposed development has no
adverse impact on the nominated
environmental attributes, including any
threatened species, populations or
ecological communities as assessed in
accordance with s. 5A of the EP&A Act.

Yes

As above.
Protected Area - The development is located on an
Slope Constraint existing cleared and leveled area of the
Area
land and complies with the objectives
and other provisions within this clause.

Yes

As above.
Retention
and The proposed patio cover is located in an
management of area previously occupied by an above
vegetation
ground pool and now covered in lawn.
No trees require removal or are affected.
The proposal preserves the amenity of
the area and does not include vegetation
removal.
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Clause

Standard

Proposed

cl. 56

Site disturbance
and erosion
control

Erosion and sediment control measures
are to be conditioned on the
Development Consent.

Yes

As above.

DLEP 2013
6.14

cl. 57

Compliance

Stormwater
management

The existing development is connected
to a 2000 litre rainwater tank for water
reuse. It is proposed to introduce an
additional 3000 litre tank to further
improve stormwater management on the
site.

Yes

Further
additional
stormwater
management measures are not feasible
because of the fall of the land and its
rocky nature.
The land falls to the rear of the site, and
adjoins a bushland gully reserve which
presently receives surface water run-off.
There will be no stormwater run-off into
neighbouring residential premises.
The proposal avoids adverse impact of
stormwater on adjoining properties,
native bushland and the receiving
environment.

DLEP 2013
cl. 6.9

cl. 58

Modification
land form

Bush
removal

Character
Landscape

Yes

and The proposed patio cover is located
behind an existing garage, and is not
visible from the street. The proposed
patio cover is an open structure which
will complement the existing dwelling.

Yes

As above.

DLEP 2013
cl. 6.18
Div. 5

rock The development does not require
removal or disturbance of bush rock.
As above.

DLEP 2013
cl. 6.15
cl. 60

Yes

As above.

DLEP 2013
cl. 6.14
cl.59

of The site of the proposed patio cover is
predominately level and no modification
of the land form is proposed.

Bush
protection

fire The land is mapped as bushfire prone.
An assessment of the Bushfire Attack
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Standard

Proposed

Compliance

Level yielded a Flame Zone result. The
application was referred to the Rural Fire
Service for assessment under s.79BA of
the Act. The RFS conditions relating to
Asset Protection Zones and Design and
Construction (BAL Flame Zone) are
recommended to be included on the
consent.
The
Asset
Protection
Zone
as
recommended by the RFS is currently in
place on the subject property.
cl. 94

Services

All services are available to the site
including water, electricity and sewer.

DLEP 2013
6.24

Yes

DLEP2013: As above
There is no required change to the
existing driveway and vehicular access
arrangements. Access for construction
can be provided on site.

Yes

car There is no proposed change to the
existing car parking provisions on site.

Yes

Privacy

It is considered that the development will
not unreasonably impact upon the
privacy
of
adjoining
properties,
particularly habitable areas and private
open space.

Yes

Sustainable
resource
management

The objectives for sustainable resource
management are met.

Yes

cl. 98

Vehicular Access

cl. 100

Design
parking

cl. 103

cl. 106

for

As above.

DLEP 2013
cl. 6.22

Schedule 2, Part 3 - Locality Management within Living Bushland Conservation
cl. 1

Building Height

Yes

The Height of Buildings map restricts the
height of buildings on this lot to 8 metres.
The proposed patio has a maximum
height of 3.2 metres.

DLEP 2013
cl. 4.3

cl. 2

The proposed building height is 3.2
metres at the ridge and 2.4 metres at the
eaves. The proposed building height is in
accordance with the development
standards.

Building Setback

The patio cover is proposed to be located
to the rear of the existing garage, and as
such there is no change to the front
setback. The combined width of the
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Standard

Proposed

Compliance

existing dwelling and the proposed patio
cover is 77% of the width of the block,
and as such complies with the
development standard.
cl. 3

Site Coverage

The maximum permitted building site
cover for the size of the lot is 211.26 m2.
The proposed total building site coverage
is 285 m2 which is comprised of the
existing dwelling and garage (249 m2)
and the proposed patio cover (36 m2).

No

This clause permits an increase in site
cover where measures to improve
stormwater management are included,
such as infiltration measures and
detention systems. However by virtue of
the sloping and rocky conditions, the
provision of such stormwater measures
is not feasible. As such the proposed
development seeks a variation of the
development standard relating to site
coverage of 35%.
The area of the lot to be retained as soft,
pervious or landscaped areas is
approximately 374.1 m2 (53%). The
development standard for such area is a
minimum of 60%, which in the case of
this lot is equal to 422.52 m2. As such the
proposed development seeks a variation
of the development standard for soft,
pervious or landscaped areas of
48.32m2, an 11.4% variation.
The application is accompanied by SEPP
1 objections seeking variation to these
standards and is discussed in the
following sections of this Report.
Not applicable. The Floor Space Ratio
map does not specify a maximum floor
space ratio for this site.

DLEP 2013
cl. 4.4A

New Policy Introduced in DLEP2013 relevant to this development application:
Clause
Provisions
Proposed
Compliance
cl.6.8

Groundwater
Vulnerability

The subject lot is mapped as
Groundwater Vulnerability – Moderately
High. The minor nature of the proposed
development is not expected to result in
any adverse impact on groundwater and
groundwater dependent ecosystems.
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1.2
State Environmental Planning Policy No. 1
The assessment of the application against the provisions of LEP 2005 has revealed that the
proposed development exceeds the maximum building site coverage on the site, as well as
having less than the minimum required soft, pervious or landscaped area. As such, a State
Environmental Planning Policy No. 1 (SEPP 1) objection has been lodged to vary these
standards
Development standard objected to
LEP 2005 Schedule 2 Part 3 Clause 3 (1) – Maximum site Coverage and (4) – Minimum soft,
pervious or landscaped area. This clause provides that building site cover shall not exceed
30% of the land area and that the minimum area to be retained as soft, pervious or
landscaped area is 60% of the land area. For this site the maximum building site is 211.26
m² and the minimum soft area is 422.52 m².
Nature and extent of non-compliance with the standard
The proposal seeks to vary the site coverage provision by 35% (73.74m2), and the soft,
pervious or landscaped area by 11.4% (48.32m2). The proposal equates to 40% building site
cover of the land and 53% soft pervious area.
Objectives of the maximum site coverage, and the minimum soft, pervious or landscaped
area standards
The objectives of the standard are not specifically stated but can be inferred from the
relevant zone objectives which provide the following: To allow for residential development in the form of single detached dwellings where the
development is within the capacity of the environment to sustain such development and is
undertaken in a manner that minimizes the impact on environmentally sensitive areas.
 To ensure that the form and siting of buildings, colours, landscaping and building
materials harmonize with the character of the locality.
The site cover controls are intended to limit scale and density of development, and retain
sufficient land area for landscaping and stormwater absorption, which promotes a desired
built character and environmental amenity.
Justification for the non-compliance with the maximum site coverage, and the minimum soft,
pervious or landscaped area standards
The applicant’s submission to vary the development standard identifies the following;
 The site has an existing 2000 litre water tank and it is proposed to install an additional
3000 litre water tank to manage the stormwater from the garage and patio cover.
In addition to that identified by the applicant;
 The existing development on the site predates LEP 2005 and the development standards
controlling building site cover. The opportunity for any further ancillary improvements to
the dwelling is limited.
 The development replaces a former swimming pool approved in 1993 which was of a
similar footprint size.
 The combined building site cover of the existing and proposed development is not
dissimilar to building scale and site cover on neighbouring properties which were
developed pre-LEP 2005.
Whether compliance with the standard is unreasonable or unnecessary
Compliance with the maximum site coverage and the minimum soft, pervious or landscaped
area standards is considered unreasonable by virtue of the relatively small increase in site
cover proposed, the site characteristics, the awning replaces a former above ground
swimming pool, and the existing established similar site coverage on lots within the
immediate neighbourhood.
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Other considerations in deciding whether concurrence should be granted (in accordance with
Clause 8 SEPP1)
Clause 8 of SEPP 1 also requires that the following matters be considered in deciding
whether to grant consent to the development application, notwithstanding the development
standards:
1.

Whether non-compliance with the development standard raises any matter of
significance for State or regional environmental planning.
Comment: It is considered that in this particular case that non-compliance with the
development standard does not raise any matter of significance for State or regional
environmental planning.

2.

The public benefit of maintaining the planning controls.
Comment: There is no public benefit in maintaining the planning controls in this case
because the proposal satisfies the relevant objectives of the LEP without complying with
the numerical standards.

Whether the SEPP 1 objection is well founded
SEPP1 provides flexibility in the application of planning controls where strict compliance with
a development standard would, in any particular case be unreasonable or unnecessary or
tend to hinder the attainment of the objectives specified in section 5(a)(i) and (ii) f the
Environmental Planning and Assessment Act 1979 (“the Act”)
The sub-sections of the Act are:
“(a) to encourage:
(i) The proper management, development and conservation of natural and artificial
resources, including agricultural land, natural areas, forests, minerals, water, cities,
towns and villages foe the purpose of promoting the social and economic welfare of
the community and a better environment; and
(ii) The promotion and co-ordination of the orderly and economic use and development if
land.”
In relation to the objectives of the Act stated above it is considered the proposed
development is an orderly and economic use of the subject property that will not result in a
negative impact on the community or the environment. This is achieved through the use of a
sympathetic, site responsive design.
To fulfil the requirements of SEPP 1, in addition to satisfying the underlying objectives of the
standards themselves, the proposal must also comply with the relevant zone objectives,
which in this case are:
a)

b)
c)

d)
e)

To allow for residential development in the form of single storey detached dwellings
where the development is within the capacity of the environment to sustain such
development and is undertaken in a manner that minimises impact on environmentally
sensitive areas;
To preserve and re-establish native bushland in areas that exhibit a predominantly
bushland character, where consistent with the protection of assets from bushfire;
To permit only low density residential land uses and to retain large allotment sizes in
fringe urban locations or locations that do not have reasonable access to services &
facilities;
....
To ensure that the form and sitting of buildings, colours, landscaping and building
materials are appropriate for and harmonise with the bushland character of the locality;
and
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To encourage the retention and re-establishment of native bushland along significant
fauna corridors and in areas of high visual significance, including escarpment areas
and along the Regional Transport Corridor.

The proposal is considered to comply with both the underlying objectives of the development
standard and the objectives of the Living Bushland Conservation zone despite the noncompliance with the development standards.
For the reasons stated above, and by virtue of the minor increase in site cover, the site
characteristics, and the provision of an additional 3000 litre rainwater tank, it is considered
the SEPP1 objection relating to site coverage and soft, pervious or landscaped area is well
founded. Accordingly, it is recommended that the Council support the variations to the
development standards as compliance is considered unreasonable in this particular case.
1.3
Sydney Regional Environmental Plan No. 20 – Hawkesbury Nepean River
Part
Standard
Proposed
Compliance
Yes
cl.11
Development
The proposed development is located in the
Controls
Middle Nepean and Hawkesbury River subcatchment
under
Sydney
Regional
Environmental Plan No. 20 – HawkesburyNepean River (SREP 20).
The dwelling is connected to the reticulated
sewer, and the additional roofwater drainage will
not adversely affect the water quality of the
catchment. No significant ground disturbance or
changes to existing stormwater or surface water
drainage is proposed. The development has
been
assessed
against
the
planning
considerations as set out in Clause 5 and 6 of
SREP 20 and considered acceptable.

2.0
Section 79C(1)(a)(ii) Proposed Instruments
Draft Blue Mountains Local Environmental Plan 2013 (DLEP2013) is applicable to the site.
The provisions of DLEP2013 relevant to the development are discussed in a preceding
section of this Report.
3.0

Section 79C(1)(a)(iii) Development Control Plans

3.1
Better Living Development Control Plan
The proposed development has been assessed against the provisions of the Better Living
Development Control Plan (BLDCP) with significant points of consideration identified and
discussed in the table below.
Clause Standard
Proposed
Compliance
Yes
D1.2
Biodiversity
The patio cover will be constructed over an
existing level area and involve minimal
changes to ground surfaces
D1.4

Stormwater

The proposed patio cover has an area of 36
m². The stormwater will be collected and
disposed of to a rainwater tank with the
overflow to the existing stormwater drainage
system, and is considered to satisfy this
clause.
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Clause
D1.5

Standard
Streetscape
Character

Proposed
Compliance
Yes
The proposed patio cover is located to the
rear of an existing garage, and therefore will
not be visible from the street. The patio cover
is an open structure and the design will
complement the existing dwelling

D1.6

Landscaping

The provision of pervious/soft or landscaped
areas proposed for the property does not
meet the requirements of this clause.
However the awning is located in an area
previously occupied by an above ground
swimming pool and does not result in removal
of any vegetation.

No

D1.7

Bushfire

Assessed by RFS and recommended
conditions are included in the proposed
consent conditions.

Yes

D1.10

Vehicular
There is no change to the existing driveway
access, parking and vehicle accommodation arrangements.
and roads

Yes

4.0
Section 79C(1)(a)(iii)(a) Planning Agreement
There are no planning agreements that apply to the proposed development or the subject
site.
5.0
Section 79C(1)(a)(iv) The Regulations
The Environmental Planning and Assessment Regulation 2000 (the Regulations) provides
controls and regulations that relate to the management of the proposed development. These
requirements are inherent in the assessment processes undertaken for the proposal.
6.0
Section 79C(1)(b) Likely Impacts
6.1
Natural and Built Environment
6.1.1 Vegetation removal and management
There is no vegetation removal proposed as a part of this development application
6.1.2 Heritage impacts
The allotment is not a Heritage Item nor is it located within a listed Heritage Conservation
Area.
6.1.3 Character and amenity
The proposed patio cover is situated on the rear southwest elevation of an existing garage,
and as such is not visible from the street, having a minimal impact on character and amenity.
6.1.4 Stormwater drainage
The proposal includes a 3000 litre rainwater tank, in addition to the existing 2000 litre tank,
which improves stormwater management on the site
6.1.5 Access and traffic
The proposed patio cover will have no impact on access and traffic of the allotment
6.2
Social Impacts
The proposed patio cover will have no social impacts.
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6.3
Economic Impacts
The proposed patio cover will have neutral economic impact.
7.0
Section 79C(1)(c) Suitability of the Site
The proposed patio cover is to be located over an area previously occupied by an above
ground swimming pool, and is considered suitable for the development.
8.0
Section 79C(1)(d - e) Submissions and Public Interest
8.1
Submissions
As identified in the ‘Notification’ section of this report, the application was subject to written
notification to adjoining properties.
There were no submissions received.
8.2
Public Interest
There were no public submissions raised in relation to the proposed development. It is
considered that the proposed patio cover is not contrary to the public interest.
9.0
Community Contribution
The Citywide Infrastructure Contributions Plan 2010 applies to the site. The stated value of
the development is considered an accurate market cost, and falls below the threshold
attracting the payment of a Section 94A levy.
Conclusion
The application for a proposed patio cover at the rear of an existing garage has been
assessed against the relevant provisions of the Environmental Planning and Assessment
Act, Council’s Local Environmental Plan 2005, Draft Local Environmental Plan 2013 and
Councils’ Better Living Development Control Plan.
The application has been accompanied by a SEPP1 objection seeking to vary the
development standards relating to maximum building site cover and minimum soft pervious
or landscaped area. Compliance with the development standards is considered to be
unreasonable in this instance as the proposal will achieve an outcome that meets the
objectives of the Living Bushland Conservation zone. It is considered that the proposed
increase in site coverage and soft pervious or landscape area will not have any adverse
impacts upon the character and/or streetscape of the area, adjoining properties or the
surrounding environment.
Accordingly, it is recommended that the Council support the SEPP1 objections and that the
development application be approved subject to the conditions shown in Attachment 1 to the
report.

ATTACHMENTS/ENCLOSURES
1
2

X/615/2013 - Conditions
X/615/2013 - Plan

14/298
14/339
**********
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Attachment 1 - X/615/2013 - Conditions

Confirmation of relevant

1.

plans

To confirm and clarify the terms of consent, the development shall be
carried out in accordance with the plans prepared by Hi-Craft Home
Improvements numbered 4991 dated 19 August 2013 and accompanying
supportive documentation, except as otherwise provided or modified by
the conditions of this consent.

Construction certificate

2.

(building)

A construction certificate is required prior to the commencement of any
site or building works. This certificate can be issued either by Council as
the consent authority or by an accredited certifier.

Building Code of Australia

3.

All building work must be carried out in accordance with the provisions of
the Building Code of Australia.

Sydney Water

4.

The Council stamped approved plans must be submitted to a Sydney

Stamping of plans

Water Quick Check agent or Water Servicing Coordinator to determine

Prior to works commencing

whether the development will affect any Sydney Water Asset’s sewer and
water mains, stormwater drains and/or easement, and if further
requirements need to be met. Plans will be appropriately stamped.
Please refer to the web site www.sydneywater.com.au for:
 Quick Check agent details – see Building Developing and Plumbing
then Quick Check; and
 Guidelines for Building Over/Adjacent to Sydney Water Assets – see
Building Developing and Plumbing then Building and Renovating
or telephone 13 20 92.
A copy of the stamped plans or other documentary evidence from
Sydney Water’s accredited agent demonstrating that the plans have
been stamped by them is to be submitted to the Principal Certifying
Authority prior to construction commencing.

Plans on site

5.

A copy of the stamped and approved plans, development consent and
the construction certificate are to be on the site at all times during the
construction phase.

Site management

6.

To safeguard the local amenity, reduce noise nuisance and to prevent
environmental pollution during the construction period:
a) Site and building works (including the delivery of materials to and
from the property) shall be carried out Monday to Friday between
7am-6pm and on Saturdays between 8am-3pm, excluding public
holidays. Alteration to these hours may be possible for safety
reasons but only on the approval of Council.
b) Stockpiles of topsoil, sand, aggregate, spoil or other material shall be
stored clear of any drainage path or easement, natural watercourse,
footpath, kerb or road surface and shall have measures in place to
prevent the movement of such material off site.
c) Building operations such as brickcutting, washing tools, concreting
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and bricklaying shall be undertaken on the building block. The
pollutants from these building operations shall be contained on site.
d) Builders waste generated under this consent (including felled trees,
tree stumps and other vegetation) must not be burnt or buried on
site. All waste must be contained and removed to an approved
Waste Disposal Depot or in the case of vegetation, with the
exception of environmental and declared noxious weeds, mulched for
re-use on site.
Erosion & sediment controls

7.

To preserve the unique environment of the Blue Mountains and to
contain soil and sediment on the property, controls in accordance with
Council’s Better Living Development Control Plan are to be implemented
prior to clearing of the site vegetation and the commencement of site
works. This will include:
1)

The installation of a sediment fence with returned ends across the
low side of the site so that all water flows through. These shall be
maintained at no less than 70% capacity at all times. Drains,
gutters, roadways etc., shall be kept clean and free of sediment.

2)

To prevent the movement of soil off site, a single entry/exit point to
the property shall be constructed of 40mm blue metal aggregate or
recycled concrete to a depth of 150mm. The length must be at
least 5 metres with the width at least 3 metres.

Soil erosion fences shall remain and must be maintained until all
disturbed areas are restored by turfing, paving, revegetation.
Stormwater drainage

8.

To control rainwater runoff, roof water shall be connected to stormwater
drainage lines discharging to
a)

a rainwater tank (minimum capacity 3000 litres). Overflow to:

b)

the existing stormwater system.

It is recommended that the drainage system be installed at the same
time as the footings/slab. It must, however, be operational as soon as
the roof is clad.
Materials & colours

9.

To have regard of the amenity of the area, the materials and colours to
be used are:
 Beams/Posts/Gutters: Deep Ocean or similar
 Roof:

Silvermist or similar

Any outbuildings or other ancillary structures are to be finished in colours
and materials of muted bushland tones and low reflective quality to blend
with the surroundings. Any variation to the above materials / colours will
require the prior approval of Council.
Asset Protection Zone

10.

At the commencement of building works and in perpetuity the entire
property shall be managed as an inner protection are (IPA_ as outlined

Rural Fire Service condition

within Section 4.1.3 and Appendix 5 of ‘Planning for Bush Fire Protection
2006’ and the NSW Rural Fire Service’s document ‘Standards for asset
protection zones’.
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11.

New construction shall comply with sections 3 and 9 (BAL FZ) Australian
Standard AS3959-2009 ''Construction of buildings in bush fire-prone
areas'. However, any material, element of construction or system when

Rural Fire Service condition

tested to the method described in Australian Standard AS1530.8.2
"Methods for fire tests on building materials, components and structures
Part 8.2: Tests on elements of construction for buildings exposed to
simulated bushfire attack—Large flaming sources" shall comply with
Clause 13.8 of that Standard except that flaming of the specimen is not
permitted and there shall be no exposed timber.
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Attachment 2 - X/615/2013 - Plan
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ITEM NO:

15

SUBJECT:

DEVELOPMENT APPLICATION NO. X/670/2013 FOR FLOOD LIGHTING
FOR THE BOWLING GREEN ON LOT 1 DP 1080855, LAWSON BOWLING
CLUB, 2 LOFTUS STREET, LAWSON

FILE NO:

F08051 - X/670/2013 - 14/1149

Recommendation:
That the Development Application No. X/670/2013 for flood lighting for the bowling green on
Lot 1 DP 1080855, Lawson Bowling Club, 2 Loftus Street, Lawson be determined pursuant to
S.80 of the Environmental Planning and Assessment Act 1979 by the granting of consent
subject to conditions shown in Attachment 1 to this report.

Disclosure

Disclosure of any political donation and/or gift - No

Report by Director, Development & Customer Services:
Reason for report

The application proposes a variation of 50% to a building height
standard and a variation of 12.5% to a setback standard which
cannot be approved under Council Officer delegations.
Variations in the height standard of greater than 25% must be
determined by the Council.

Applicant

Lawson Bowling Club

Owner

Lawson Bowling Club

Application lodged

13 September 2013

Property address

Lawson Bowling Club, 2 Loftus Street, Lawson

- 119 -

USING LAND

Item 15, Ordinary Meeting, 28.01.14

- 120 -

USING LAND

Site description

Item 15, Ordinary Meeting, 28.01.14

The site is located at 2 Loftus Street (formally known as Lot 1
DP1080855) to the north of Lawson Railway Station, between
the rail corridor and Loftus Street and comprises a single
irregular shaped parcel with an area of approximately 4,864m2.
The site contains a bowling club building, formerly a railway
reservoir, which is positioned at the north eastern end of the
parcel and a bowling green and ancillary structure at the south
western end of the parcel.
The site is listed as a heritage item of local significance (LN026)
in Schedule 6 of the LEP and is adjacent to a series of heritage
items including Lawson Railway Station (LN010), former Blue
Mountains shire office (LN027) and former shire electricity
substation (LN031).

Proposal

The development application seeks approval for the
construction of sports field flood lighting to service the bowling
green.
The main features of the proposal are summarised as follows:
 Installation of four galvanised steel poles, each 12 metres
high installed at the corners of the bowling green
 Winching together of poles using two 10 tonne tirfors
 Trenching at the perimeter of bowling green for provision of
services
Note: Additional electricity demand generated by the proposed
flood lighting may necessitate upgrade to existing electricity
supply. It is recommended that a condition of consent be
imposed requiring that any such upgrade occur prior to
operation of the flood lights.
A copy of the plans showing the site area and extent of the
proposed development are provided in Attachment 2 to this
Report.

Supporting
documentation

The application is supported by:
 Architectural plans
 Statement of Environmental Effects
 Heritage Impact Statement
 Specifications and technical report for flood lights
 State Environmental Planning Policy 1 objection to a
development standard

Background

Applications (D/76/1996 and X/1230/2003) for alterations to the
bowling club were approved in April 1996 and April 2004. An
application (X/52/2007) for the installation of two water tanks
was approved in early 2007 and a further application
(X/1100/2008) for alterations to the club house approved in May
2009.
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Blue Mountains Local Environmental Plan (LEP) 2005
 Zone: Recreation Private
 Heritage Item: Lawson Bowling Club (LN026)
Draft Blue Mountains LEP 2013
 Zone: RE2 Private Recreation
 Heritage Item: Lawson Bowling Club (LN026)
Development Control Plan
 Blue Mountains Better Living DCP
State Environmental Planning Policies
 State Environmental Planning Policy No. 1 – Development
Standards
 Sydney Regional Environmental Plan No. 20 – Hawkesbury
Nepean River
 State Environmental Planning Policy (Infrastructure) 2007

Notification

Consultation was undertaken in accordance with the
requirements of Part L (Public Participation) of the Better Living
Development Control Plan and the requirements under the
Environmental Planning and Assessment Regulations 2000.
Specifically, adjoining land owners were notified of the
application in writing and given a period of 14 days to make a
submission. No submissions were received.
The application was also notified to RailCorp in accordance with
clause 85 of SEPP (Infrastructure) 2007. Comments from
RailCorp are noted and discussed at section 1.4 of this report.

Evaluation

The application has been assessed in accordance with Section
79C (Evaluation) of the Environmental Planning and
Assessment Act 1979 (“the Act”). A commentary on the
assessment of the development against the Section 79C
evaluation matters has been detailed in this report for the
Council’s consideration.

Issues

The following assessment issues are further detailed in the
report:
1. Non compliance with building height and setback
requirements in the Recreation Private zone
2. Development adjacent to the rail corridor

1.0
Section 79C(1)(a)(i) Environmental Planning Instruments
1.1
Local Environmental Plan 2005 / Draft Local Environmental Plan 2013
The proposed development has been assessed against the provisions of LEP 2005 with
significant points identified and discussed below. The proposed development has also been
assessed against the provisions of Draft LEP 2013 with discussion provided accordingly.
Where a draft clause is equivalent to a clause under LEP 2005, the clauses are listed
together and a single assessment undertaken. Clauses within DLEP 2013 which represent
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new policy are listed at the end of the table. Only those relevant to the proposed
development have been addressed.
Clause

Standard

Proposed

10

Aims of the plan

Consistent with the aim of the LEP.

DLEP 2013
1.2

Compliance
Yes

DLEP 2013: As above

11

Ecologically
sustainable
development

Consistent with the principles and
practices of ecologically sustainable
development.

Yes

12

Principal
objectives of LEP

LEP2005: Consistent with the principal
objectives of the Plan, in particular, (j) to
ensure that the social needs of existing
and future residents are met through the
provision of appropriate community
facilities, open space and services.

Yes

DLEP 2013
1.2
28

DLEP2013: As above.
Objectives of the LEP2005: The proposal is consistent with
zone
the objectives of the Recreation Private
zone
particularly
in
regard
to
encouraging development of land in a
manner which satisfies the private
recreational needs of the community.

DLEP 2013
2.3
Land
Use Table
32

DLEP 2013
2.3
Land
Use Table
Sch 4

Yes

DLEP2013:
Consistent
with
zone
objectives, in particular, “to enable land
to be used for private open space or
recreational purposes”.
Development
permissible
subject land

LEP2005: The proposed flood lights are
on ancillary to the bowling green which is
defined as a recreation area and is
permissible in the land use zone.

Yes

DLEP2013: The flood lights are ancillary
to the bowling green which is defined as
a recreation facility (outdoor) and is
permissible in the zone.
Locality
The proposal involves the installation of
management
– four 12 metre high steel poles which
Recreation zones exceeds the maximum building height of
8 metres.
The poles will be situated at each corner
of the bowling green. The two poles
closest to the Loftus Street frontage are
approximately 7 metres from the road
reserve which is less than the minimum 8
metre setback required.
While building height and setback
standards generally relate to more
substantial buildings such as dwellings,
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Standard

Proposed

Compliance

the light poles are defined under the
EP&A Act as a building (being a
structure) and as such a SEPP1
objection to these standards is required.
This approach is consistent with the
approach taken by the Land and
Environment Court in Connell Wagner
Pty Ltd v Sutherland Shire Council [2005]
NSWLEC 8. In the case of doubt, a
SEPP 1 objection is sought to ensure the
validity of any subsequent consent.
A SEPP1 objection to building height and
setback standards has been submitted
by the applicant and is discussed at
section 1.2 of the report.
41-43

Site analysis

The proposal involves the installation of
flood lights for the bowling green which is
considered minor work. The information
included
in
the
Statement
of
Environmental Effects, Heritage Impact
Statement and associated plans is
considered sufficient to enable full
consideration of the impacts of the
proposed development.

Yes

44

Environmental
impact

LEP2005: The proposal is unlikely to
have any adverse environmental impact.

Yes

DLEP 2013
6.1
56

DLEP 2013
6.14

DLEP2013: As above.
Site disturbance LEP2005: The installation of the
& erosion control
proposed flood light poles will involve
some shallow piling and trenching. Soil
will be reinstated and compacted where
possible with excess spoil removed from
the site by the contractor. The area that
will be impacted by the development is
flat and clear of vegetation and therefore
is considered capable of accommodating
the proposed flood lights. Due to the
minor nature of works, an erosion and
sediment control plan is not required.
DLEP2013: Proposed earthworks will
have a negligible effect on drainage
patterns and soil stability in the locality of
the development. Further, earthworks are
unlikely to significantly impact amenity of
adjoining residents or adversely impact
any environmentally sensitive areas.
Disturbance
of
relics
is
highly
improbable.
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Clause

Standard

Proposed

57

Stormwater
management

LEP2005: The proposed development is
unlikely to significantly alter the flow of
surface or ground water.

DLEP 2013
6.9
60

Consideration of LEP2005: The proposal involves the
character
and installation of four 12m high galvanised
landscape
steel poles to provide flood lighting for
the bowling green. The applicant has
submitted a photograph of the site with
the proposed flood lights superimposed
on the image to demonstrate the visual
impact of the proposal on the streetscape
and character of the area.
Installation of the poles will introduce an
arguably intrusive visual element to the
landscape however the poles are not
considered to be inconsistent with the
character of the landscape in view of the
existing power and rail infrastructure in
the locality. The proposal is therefore
considered to satisfy this clause.

Yes

DLEP2013: The proposed development
is
not
within
a
residential
or
environmental protection zone and as
such clause 6.18 does not apply.
Similarly, the site is not identified on the
active street frontage map and as such
clause 6.21 does not apply.
Consideration
heritage
conservation

DLEP 2013
5.10
69

Yes

DLEP2013:As above

DLEP 2013
6.18, 6.21

68

Compliance

of LEP2005: The former railway reservoir
(LN026) is listed in Schedule 6 of the
LEP as an item of local significance. The
item has some historic significance
however significance is derived primarily
from the presence of a cluster of
significant trees on the property. The
trees
have
aesthetic/technical
significance and are located on the north
eastern corner of the site, and therefore
will not be affected by the proposal.

Yes

DLEP2013: As above.
Heritage
conservation
objectives

LEP2005: The heritage item, being four
significant trees, is located in the north
eastern corner of the site while the
proposed poles will be installed on the
south western portion of the site. The
proposal is considered minor in nature
and is unlikely to affect the significance
of the heritage item and is therefore
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Standard

Proposed

Compliance

consistent with the heritage conservation
objectives.
DLEP 2013
5.10
70

DLEP2013: As above.
Protection
of
heritage
items
and
heritage
conservation
areas

DLEP 2013
5.10
71

LEP2005: The proposed development
requires development consent under
clause 70 as it involves erecting a
building on land upon which a heritage
item is located.

Yes

DLEP2013: As above.
Determination of LEP2005: A heritage impact statement
was submitted by the applicant and is
development
applications
for considered to provide an adequate
assessment
of
relevant
heritage
heritage
considerations.
The proposal is considered minor in
nature and is unlikely to have an adverse
impact on the heritage significance of the
item. In particular, the location of the
proposal is such that it is unlikely to have
an adverse impact on the aesthetic
qualities of the heritage item.
The proposal will not affect any
archaeological
site
or
potential
archaeological site and will not impact
the historic subdivision pattern of the
locality.

DLEP 2013
5.10

Yes

DLEP2013: As above.

72

Notice of certain The proposal does not involve the
development
demolition of a heritage item nor does
applications
the carrying out of the development rely
on conservation incentives provisions,
therefore
the
application
is
not
categorised as advertised development.

Yes

74

Development
affecting places
or sites of known
or
potential
Aboriginal
heritage
significance

LEP2005: An AHIMS search has been
undertaken. No sites are recorded or
places declared in or within 50m of the
site.

Yes

DLEP 2013
5.10
76

Development in
the curtilage of a
heritage item or in
a
heritage
conservation area

DLEP2013: As above.

LEP2005: The site is adjacent to a series
of heritage items including Lawson
Railway Station (LN010), former Blue
Mountains shire office (LN027) and
former
shire
electricity
substation
(LN031). The proposal is unlikely to
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Standard

Proposed

Compliance

adversely impact the setting or
significance of nearby heritage items.
Installation of the poles will introduce an
arguably intrusive visual element to the
landscape however the poles are not
considered to be inconsistent with the
character of the landscape in view of the
existing power and rail infrastructure in
the locality.
DLEP 2013
5.10

DLEP2013: As above.

78

Consideration
bushfire
protection

of Given the minor nature of the proposal it
is considered that the information
contained in the documentation provided
is sufficient to make an assessment in
regards to bushfire protection. The
proposal
is
consistent
with
the
specifications and requirements of
Planning for Bushfire Protection. In
particular, the proposal involves the use
of non combustible materials.

Yes

79

Bushfire
protection
objectives

The proposal is consistent with relevant
bushfire
protection
objectives.
Furthermore, the proposal will not result
in any additional habitable floor space on
the site.

Yes

80

Asset protection The development is a Class 10B building
zones
and as such this clause does not apply.

Yes

85

Service supplies

The proposal will not result in an
increase to habitable space and will not
affect existing water supply. Cabling and
conduit providing electricity to poles will
be trenched.

Yes

86

Bushfire
consideration
standards

The proposal will not result in an
increase to habitable space therefore this
provision does not apply.

Yes

87

Crime
minimisation
assessment

The proposal is consistent with the
principles of crime prevention as
increased lighting is likely to improve
passive surveillance.

Yes

94

General provision LEP2005: The proposed flood lights will
of services
place additional demand on existing
electricity power supply. The applicant
has indicated that both the club and the
contractors engaged to install the flood
lights are confident that existing power
supply is adequate. It is recommended
that the consent be conditioned to
require the concurrence of relevant

Yes
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Standard

Proposed

Compliance

service providers and, if necessary, that
upgrade works be undertaken before
issue of construction certificate.
DLEP 2013
6.24

DLEP2013: As above

98

Access to land The site has existing vehicular access.
from a public road

Yes

99

Car
parking The proposed development will not
provision
trigger a requirement for additional
parking provision.

Yes

106

Sustainable
resource
management

Yes

DLEP 2013
6.22
133

LEP2005: Based on the specifications
provided
by
the
applicant,
the
floodlighting equipment proposed is
highly efficient and consumes relatively
minimal energy.
DLEP2013: As above

Development
adjoining
the
regional transport
corridor

The site is adjacent to Regional
Transport Corridor (Rail), however the
proposal will not result in the
development of any habitable buildings
therefore this provision does not apply.

Yes

New Policy Introduced in DLEP2013
Clause

Standard

Proposed

6.8

Ground
water The groundwater vulnerability map
vulnerability
indicates that the site has a moderate
level of groundwater vulnerability. The
installation of the proposed flood light
poles will involve shallow piling (up to 2.2
metres depending on soil type) and
shallow trenching for electrical conduit. It
is
considered
unlikely
that
the
development will result in groundwater
contamination given the relatively minor
scale of piling and trenching in terms of
depth and soil disturbance area.

Compliance
Yes

1.2
State Environmental Planning Policy No. 1
A State Environmental Planning Policy No. 1 (SEPP 1) objection has been lodged seeking a
variation to building height and setback standards prescribed in Division 2 or Part 1 in
Schedule 4 of LEP 2005.
While building height and setback standards generally relate to more substantial buildings
such as dwellings, the light poles are defined under the EP&A Act as a building and as such
a SEPP1 objection to these standards is required. This approach is consistent with the
approach taken by the Land and Environment Court in Connell Wagner Pty Ltd v Sutherland
Shire Council [2005] NSWLEC 8.
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Development standard objected to
Schedule 4 Part 1 Division 2
1. Building envelope
i. Building Height
Buildings are not to exceed a maximum building height of 8 metres or a maximum
height at eaves of 6.5 metres.
ii. Setback
The minimum setback from a road reserve is 8 metres.
Nature and extent of non-compliance with the standard
The proposal involves installation of 4 x 12 metre galvanised steel poles at each corner of
the existing bowling green. The proposal is non compliant with applicable building height and
setback standards.
Provision
Standard
Proposed
Extent of non-compliance
Building height

8m

12

50%

Setback

8m from road reserve

Approximately 7m

12.5%

Objectives of the building height and setback standards
The LEP contains no specific objectives that relate to the building envelope standards in the
Recreation – Private zone. It is reasonable to assert that the general intent of building
envelope standards is to ensure that the proposed built form is consistent with the prevailing
built form in the locality and to preserve visual amenity and character in the subject area. In
respect to setbacks from a road reserve, the intent of the standard also relates to preserving
adequate sight lines for vehicles and pedestrians using the road reserve.
Justification for the non-compliance with the (type/name of standard) standard
The applicant has provided the following justification for non-compliance with the building
height and setback standards:
 Applicant notes that the definition of building height refers to ‘the highest part of the roof to
the finished ground level below that point’. Asserts that the building height standards are
intended to control and limit the impact of a roofed building. The proposed poles are not
roofed buildings.
 The overall physical and visual impact of the proposed light poles is negligible due to
limited bulk and scale and cannot be compared to the impact of a roofed structure.
 The proposed light poles will be situated at each corner of the existing bowling green and
lights will be directed toward the centre of the green in accordance with best practice
guidelines, thus minimising impact of light spill on surrounding land.
 Lights are comparable to illumination by streetlights such as the streetlights that exist in
Loftus Street, adjacent to the bowling green.
As discussed previously in this report, the proposed light poles fall under the EP&A Act
definition of building and as such are subject to the building height standards prescribed in
LEP2005. This interpretation of the application of the building height standard is consistent
with legal precedent. In this regard, the first dot point provided in the justification by the
applicant is not supported. However, it is considered that the remaining arguments provided
by the applicant are sound and as such the SEPP1 is supported.
Whether compliance with the standard is unreasonable or unnecessary
Strict compliance with the building height and setback standards is considered both
unreasonable and unnecessary in this case. The poles have been sited and designed so as
to achieve adequate light spill across the bowling green. Reducing the height of the poles or
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relocating them to achieve strict compliance with building height and setback standards
would undermine their function. Furthermore, the scale and bulk of the proposed poles is
such that they are unlikely to significantly impact on character, streetscape or the visual
amenity of the area. The applicant has submitted a photograph of the site with the proposed
flood lights superimposed on the image to support that conclusion that the visual impact of
the proposal will be negligible.
Does non-compliance with the development standard raise any matter of significance for
State or regional environmental planning?
Non-compliance with the standard does not raise any matter of significance at State or
Regional environmental planning level. There are no other considerations in this regard.
Is there a public benefit in maintaining the planning controls adopted by the environmental
planning instrument?
Despite building height and setback standards applying to any building as defined under the
Environmental Planning and Assessment Act 1979, it is clear that the intent of the clause is
to regulate the building envelope of more substantial structures that have the potential to
impact on the streetscape, character and visual amenity of a locality. It would seem that
there is very little public benefit associated with maintaining the planning controls as they
relate to the proposal. Rather, there is an apparent public benefit associated with permitting a
variation to these standards as the proposal will result in increased recreational opportunities
for the community.
Whether the SEPP 1 objection is well founded
It is considered that the SEPP 1 objection is well founded in view of the limited impact the
proposal will have on streetscape, character and the visual amenity of the area. Reducing
the height of the poles or relocating them to achieve strict compliance with building height
and setback standards would undermine their function.
1.3
State Regional Environmental Plan No. 20 – Hawkesbury Nepean River
The proposed development is located within the Grose River sub-catchment identified under
Sydney REP No 20 – Hawkesbury Nepean River. The proposal involves minor works only
and will result in negligible additional impervious surfaces. In this regard it is considered that
the proposal will not adversely affect the quality of water in the catchment. The development
was assessed against the planning considerations as set out in Clauses 5 and 6 of SREP 20
and considered acceptable.
1.4
State Environmental Planning Policy (Infrastructure) 2007
The application was notified to RailCorp in accordance with clause 85 of State Environmental
Planning Policy (Infrastructure) 2007 which requires that the appropriate rail authority be
notified where development involving a metal finish is proposed on land immediately
adjacent to a rail corridor used by electric trains.
In correspondence received 31 October 2013, RailCorp requested that the applicant provide
additional information relating primarily to the location of the proposed flood light poles in
relation to RailCorp land, easements and related rail infrastructure. The applicant
subsequently provided a survey plan indicating the location of the proposed poles.
On 17 December 2013, RailCorp provided a series of consent conditions and requested that
they be imposed for safety reasons. In broad terms, the conditions seek to manage risks
associated with undertaking work within close proximity to the rail corridor and are included
in Attachment 1 to this report.
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2.0
Section 79C(1)(a)(ii) Proposed Instruments
Public exhibition of Draft Local Environmental Plan 2013 commenced 4 December 2013 in
accordance with the Gateway Determination issued by the Minister for Planning on 1
November 2013. The proposed development has been assessed against the provisions of
Draft Local Environmental Plan 2013 with significant points identified and discussed in the
table provided at Section 1.1 of this report.
3.0
Section 79C(1)(a)(iii) Development Control Plans
3.1
Better Living Development Control Plan
The development complies with the relevant provisions in Parts B, C and D9 of the Better
Living DCP. Relevant Better Living DCP provisions have been addressed within the
discussion contained in the table in section 1.1.
4.0
Section 79C(1)(a)(iii)(a) Planning Agreement
No planning agreements apply to the proposed development or the subject site.
5.0
Section 79C(1)(a)(iv) The Regulations
The Environmental Planning and Assessment Regulation 2000 (the Regulations) provides
controls and regulations that relate to the management of the proposed development. These
requirements are inherent in the assessment processes undertaken for the proposal.
6.0
Section 79C(1)(b) Likely Impacts
6.1
Natural and Built Environment
The proposal involves the installation of four flood light poles to service the existing bowling
green and is considered to be relatively minor work. In this regard, the proposal is unlikely to
have a significant adverse impact on the natural or built environment.
6.1.1 Heritage impacts
The former railway reservoir (LN026) is listed in Schedule 6 of LEP 2005 as an item of local
significance. The item has some historic significance however this is derived primarily from
the presence of a cluster of significant trees on the property. The trees have historic and
aesthetic significance and are located on the north eastern corner of the site. The site is also
adjacent to a series of heritage items including Lawson Railway Station (LN010), former Blue
Mountains shire office (LN027) and former shire electricity substation (LN031).
A Heritage Impact Statement was submitted by the applicant and is considered to provide an
adequate assessment of relevant heritage considerations. The proposal is considered minor
in nature and is unlikely to have an adverse impact on the heritage significance of the item.
In particular, the location of the proposed poles (which will be situated to the south west of
the site) is such that they are unlikely to have an adverse impact on the aesthetic qualities of
the heritage item. Furthermore, the proposal will not impact any archaeological site or
potential archaeological site and will not impact the historic subdivision pattern of the locality.
6.1.2 Character and visual amenity
The proposal involves the installation of four 12m high galvanised steel poles to provide flood
lighting for the bowling green. The applicant has submitted a photograph of the site with the
proposed flood lights superimposed on the image to demonstrate the visual impact of the
proposal on the streetscape and character of the area.
Installation of the poles will introduce an arguably intrusive visual element to the landscape
however the poles are not considered to be inconsistent with the character of the locality in
view of the existing power and rail infrastructure that exists in the area. The proposal is
therefore considered to satisfy this character and landscape clause of the LEP.
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6.2
Social Impacts
The installation of the proposed flood lighting will allow the Lawson Bowling Club to extend
the hours of bowling green operation thus providing increased recreational opportunities for
the community. It is the view of the applicant that the expanded service may attract new
members and increase patronage which will, in turn, create new employment opportunities.
There is a small chance that noise levels generated over extended hours will disturb nearby
residents and that light spillage may also impact amenity. It is recommended that the consent
be conditioned to address offensive noise and excessive light spillage thus providing a
mechanism for managing these issues should they eventuate.
On balance, the proposal appears to represent a positive development and one from which
the local community will derive a series of benefits including greater recreational and
employment opportunities. Potential issues relating to noise and light spillage can be
managed through conditions of consent.
6.3
Economic Impacts
The installation of the proposed flood lighting will allow the Lawson Bowling Club to extend
the hours of bowling green operation. It is the view of the applicant that the expanded service
may attract new members and increase patronage which will, in turn, create new local
employment opportunities.
7.0
Section 79C(1)(c) Suitability of the Site
The site is an existing bowling green and the proposal involves the installation of flood light
poles to allow for extended use of the green. This site is considered to be suitable for the
proposal.
8.0
Section 79C(1)(d - e) Submissions and Public Interest
8.1
Submissions
Consultation was undertaken in accordance with the requirements of Part L (Public
Participation) of the Better Living Development Control Plan and the requirements under the
Environmental Planning and Assessment Regulations 2000. Specifically, adjoining land
owners were notified of the application in writing and given a period of 14 days to make a
submission. No submissions were received. The application was also notified to RailCorp in
accordance with clause 85 of SEPP (Infrastructure) 2007. Comments from RailCorp are
noted and discussed at section 1.4 of this report.
8.2
Public Interest
The installation of the proposed flood lighting will allow the Lawson Bowling Club to extend
the hours of bowling green operation thus providing increased recreational opportunities for
the community. It is the view of the applicant that the expanded service may attract new
members and increase patronage which will, in turn, create new employment opportunities.
There is a small possibility that noise levels generated over extended hours will disturb
nearby residents and that light spillage may also impact amenity. It is recommended that the
consent be conditioned to address offensive noise and excessive light spillage therefore
providing a mechanism for managing these issues should they eventuate.
On balance, the proposal appears to represent a positive development and one that is
considered to be in the public interest. Potential issues relating to noise and light spillage can
be managed through conditions of consent.
Conclusion
The proposal involves the installation of flood light poles at each corner of the existing
bowling green. The proposal will not impact the heritage significance of the site and is
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generally consistent with the existing character of the locality. The proposal will allow the club
to extend the hours of operation of the bowling green which will increase recreational
opportunities for the community. The proposal is considered to be a positive outcome for the
locality and is therefore recommended for approval subject to the conditions of consent
provided as Attachment 1 to this report.

ATTACHMENTS/ENCLOSURES
1
2

X/670/2013 - Conditions
X/670/2013 - Plan

14/1383
14/1393
**********
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Attachment 1 - X/670/2013 - Conditions

Confirmation of relevant

1.

plans

To confirm and clarify the terms of consent, the development shall be
carried out in accordance with the plans prepared by Fragar Planning
and Development numbered 02 dated May 2013 and accompanying
supportive documentation, except as otherwise provided or modified by
the conditions of this consent.

Construction certificate

2.

(building)

A construction certificate is required prior to the commencement of any
site or building works. This certificate can be issued either by Council as
the consent authority or by an accredited certifier.

Building Code of Australia

3.

All building work must be carried out in accordance with the provisions of
the Building Code of Australia.

Occupation Certificate

4.

Operation of the development is not to occur prior to the issue of an
Occupation Certificate in accordance with Sections 109H and 109M of
the Environmental Planning and Assessment Act 1979.

Capacity of existing power

5.

Prior to the issue of the construction certificate, the applicant is to seek
the written concurrence of the relevant service provider confirming that

supply

existing electricity supply has the capacity to accommodate the additional
demand of the proposed flood lighting. If an upgrade to power supply is
required, these works are to be undertaken prior to operation of the
development and at no cost to Council.

Roads Act Approval

6.

Should the erection of the light poles require any temporary occupation of
the Loftus Street road reserve, an application for a Works Zone must be
submitted to and approved by the Council under the Roads Act 1993
prior to the occupation of the road reserve. Application and ongoing use
fees are applicable in accordance with the Council’s adopted Fees and
Charges.

Floodlighting - Pole Height

7.

The overall height of the development is to be no more than 12 metres.

Site Management

8.

To safeguard the local amenity, reduce noise nuisance and to prevent
environmental pollution during the construction period:
a) Site and building works (including the delivery of materials to and
from the property) shall be carried out Monday to Friday between
7am-6pm and on Saturdays between 8am-3pm, excluding public
holidays. Alteration to these hours may be possible for safety
reasons but only on the approval of Council.
b) Stockpiles of excavated soil, aggregate, spoil or other material shall
be stored clear of any drainage path or easement, footpath, kerb or
road surface and shall have measures in place to prevent the
movement of such material off site.
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c) Building operations such as washing tools and concreting shall be
undertaken on the building block. The pollutants from these building
operations shall be contained on site.
d) Builders waste generated under this consent must not be burnt or
buried on site. All waste must be contained and removed to an
approved Waste Disposal Depot.

Excavations (Piling and

9.

trenching)

All excavations are to be guarded and protected to prevent them from
being dangerous to the public, particularly patrons of the bowling club
using the bowling green.

Floodlighting – Light Spill

10.

To protect the amenity of the local area, particularly residences on Loftus
Street, the floodlighting is to be positioned, directed and shielded so that
it does not interfere with traffic safety (including within the rail corridor) or
cause nuisance to adjoining and nearby properties.

Extinguishing flood lights

11.

Flood lights are to be extinguished in line with club operating hours.

12.

To ensure the continued amenity of nearby residential properties, any

within operating hours

Noise

“noise” associated with the extended operation of the bowling green shall
not constitute “offensive noise” as defined by the Protection of the
Environment Operations Act 1997 or any subsequent Act.

RailCorp Conditions
Ensure no encroachment on

13.

RailCorp property

Prior to the commencement of works, the Applicant shall peg-out
RailCorp’s property and easement boundary to ensure that there is no
encroachment. This work is to be undertaken by a registered surveyor.

Submission of Risk

14.

Prior to the commencement of works a Risk Assessment/Management

Management Plan and Safe

Plan and detailed Safe Work Method Statements (SWMS) for the

Work Method Statements

proposed works are to be submitted to RailCorp for review and comment
on the impacts on rail corridor. Works shall not commence until written
confirmation has been received from RailCorp confirming that this
condition has been satisfied.

Use of conductive tools and

15.

No metal ladders, tapes and plant/machinery, or conductive material are

materials near electrical

to be used within 6 horizontal metres of any live electrical equipment.

equipment

This applies to the train pantographs and 1500V catenary, contact and
pull-off wires of the adjacent tracks, and to any high voltage aerial
supplies within or adjacent to the rail corridor.

Submission of aerial
operations plan

16.

Prior to the commencement of works the Applicant is to submit to
RailCorp a plan showing all craneage and other aerial operations for the
development and must comply with all RailCorp requirements. Works
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shall not commence until written confirmation has been received from
RailCorp confirming that this condition has been satisfied.

Work within rail corridor

17.

No work is permitted within the rail corridor, or its easements, at any time
unless prior approval or an agreement has been entered into with
RailCorp. Where the Applicant proposes to enter the rail corridor, the
Applicant shall not undertake those works until written confirmation has
been received from RailCorp confirming that its approval has been
granted.

Use of scaffolding near rail

18.

corridor

No scaffolding is to be used within 6 horizontal metres of the rail corridor
unless prior written approval has been obtained from RailCorp. To obtain
approval the applicant will be required to submit details of the scaffolding,
the means of erecting and securing this scaffolding, the material to be
used, and the type of screening to be installed to prevent objects falling
onto the rail corridor.

Light spillage impacting rail

19.

corridor

Earthing flood light poles

Light deflectors are to be installed to prevent excess light spillage in to
the operating corridor.

20.

All light poles are to be earthed in accordance with Australian Standards.
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ITEM NO:

16

SUBJECT:

DEVELOPMENT APPLICATION NO. X/740/2013 FOR ADDITIONS AND
ALTERATIONS TO DWELLING, AND A CARPORT, ON LOT 15 SECTION B
DP 31381, 30 CENTRE CRESCENT, BLAXLAND

FILE NO:

F08051 - X/740/2013 - 14/493

Recommendation:
That the Development Application No. X/740/2013 for additions and alterations to the
dwelling and new a carport, on Lot 15 Sec. B DP 31381, 30 Centre Crescent, Blaxland be
determined pursuant to S.80 of the Environmental Planning and Assessment Act 1979 by the
granting of consent subject to conditions shown in Attachment 1 to this report.

Disclosure

Disclosure of any political donation and/or gift - No

Report by Director, Development & Customer Services:
Reason for report

The application proposes a variation of more than 25% to a
building height numerical standard which is outside Council
officer delegations.

Applicant

Mr K M Dunn and Ms E S Burns-Dunn

Owner

Mr K M Dunn and Ms E S Burns-Dunn

Application lodged

9 October 2013

Property address

30 Centre Crescent, Blaxland
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Site description

The subject site is a single allotment of land having an area of
approximately 1103.53 m2, and is located on the eastern side of
Centre Crescent Blaxland.

Proposal

The application seeks consent to construct additions and
alterations to an existing dwelling, including a rear addition
comprising a large subfloor area to be partially utilised by living
space. A freestanding single car carport is also proposed at the
side of the dwelling. A copy of the plans showing the site area
and extent of the proposed additions are provided in Attachment
2 to this Report.

Supporting
documentation

The application is supported by:
 Architectural plans
 External colour schedule
 Statement of environmental effects
 Bushfire Assessment report
 SEPP 1 Objection to building height development standard

Background

A split level dwelling, constructed in the 1970s, presently exists
on the site.

Environmental
Planning Instruments

Blue Mountains Local Environmental Plan (LEP) 2005
 Zone: Living Bushland Conservation – 100%
 Protected Area: Escarpment Area – 100%
 Protected Area: Slope Constraint Area – 45.49%
Development Control Plan
 Better Living
State Environmental Planning Policy No. 1 – Development
Standards
State Environmental Planning Policy (Building Sustainability
Index: BASIX) 2004
Sydney Regional Environmental Plan No. 20
 Hawkesbury-Nepean River

Notification

Consultation was undertaken in accordance with the
requirements of Part L (Public Participation) of the Better Living
Development Control Plan and the requirements under the
Environmental Planning and Assessment Regulations 2000.
The application was notified for a period of 14 days to adjoining
and nearby properties.

Evaluation

No submissions were received.
The application has been assessed in accordance with Section
79C (Evaluation) of the Environmental Planning and
Assessment Act 1979 (“the Act”). A commentary on the
assessment of the development against the Section 79C
evaluation matters has been detailed in this report for the
Council’s consideration.
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The following assessment issues are further detailed in the
report:
1. Local Environmental Plan 2005
1A. Draft Local Environmental Plan 2013
2. State Environmental Planning Policy 1
3. State Environmental Planning Policy (Building Sustainability
Index: BASIX) 2004
4. Sydney Regional Environmental Plan No. 20
5. Better Living Development Control Plan
6. Vegetation removal and management
7. Character and amenity
8. Environmental, social and economic impacts, the suitability of
the site and the public interest.

Issues

1.0
Section 79C(1)(a)(i) Environmental Planning Instruments
1.1
Local Environmental Plan 2005
The proposed development has been assessed against the provisions of LEP 2005 with
significant points identified and discussed below.
Clause

Standard

9

Considerations
consent

10

Aims of the plan

Proposed
before

Compliance

development The
development
satisfactorily complies
with
the
aims,
principles,
locality
provisions
and
the
assessment
requirements relevant
to the development.

Yes

Consistent with the aim
of the LEP.

Yes

DLEP
2013
1.2

DLEP 2013: As above

11

Ecologically sustainable development

Consistent with the
principles and practices
of
ecologically
sustainable
development.

Yes

12

Principal objectives of LEP

The
proposal
is
considered to comply
with
the
planning
principles of LEP 2005.
Consideration
of
relevant principles and
objectives
are
incorporated into the
assessment below.

Yes

DLEP
2013
1.2

DLEP2013: As above.
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Standard

Proposed

General locality management

The
development
complies with zone
objectives for the Living
–
Bushland
Conservation applying
to the site (see cl. 24
below)
and
is
permissible
with
consent (see cl. 32
below).
The development site
adjoins land to the
south
zoned
Environmental
Protection
–
Open
Space. It is considered
that the development
does not compromise
the objectives of that
zone. Conditions are
proposed to reduce any
impacts arising from
the development.

Objectives of the Living – Bushland The
proposed
Conservation zone
development satisfies
the relevant objectives
of the zone.

DLEP
2013
2.3 Land
Use
Table
32

Yes

Yes

DLEP2013: Consistent
with
the
E4
–
Environmental
Living
zone objectives.
Development permissible on subject A dwelling house and
land
development ancillary
to a dwelling house are
permissible land uses
with
development
consent in the Living –
Bushland Conservation
zone.

Yes

DLEP2013: As above

DLEP
2013
2.3 Land
Use
Table
DLEP
2013
6.8

Compliance

Groundwater vulnerability

The site is mapped as
being a moderate risk.
The
proposed
development is to be
- 142 -

Yes

USING LAND

Clause

Item 16, Ordinary Meeting, 28.01.14

Standard

Proposed

Compliance

connected
to
the
existing sewer and
adequate provision is
made for stormwater
drainage. Impacts on
groundwater are not
likely to occur as a
result of the proposed
development.
45

Protected Area – Slope Constraint Area

DLEP
2013
6.3
49

Protected Area – Escarpment Area

Yes

Retention and Management of Vegetation No
removal
of
vegetation is proposed.
DLEP2013: As above

Site disturbance & erosion control

LEP2005: Erosion and
sediment
control
measures are to be
conditioned on the
Development Consent.

Yes

DLEP2013: As above

DLEP
2013
6.14
57

The
proposed
development complies
with the objectives of
the Protected Area –
Escarpment Area.
DLEP2013: As above

DLEP
2013
5.9
56

Yes

DLEP2013: As above

DLEP
2013
6.12
53

The
proposed
development is located
outside the Protected
Area and will not have
any adverse impact.

Stormwater management

LEP2005:
It
is
proposed to install a
13,500 litre rainwater
tanks in the rear yard of
the property. Overflow
from the tank is to
connect
into
the
existing
stormwater
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Standard

Proposed

Compliance

system.
This
is
considered an overall
improvement to existing
stormwater
management of the
property.
DLEP
2013
6.9
58

60

DLEP2013:As above

Modification of Land Form

Consideration
landscape

of

Cut and fill levels are
restricted to 1 metre
maximums outside the
building envelope.

character

and LEP2005:
The
proposed development
is consistent with the
established character
and streetscape of the
surrounding area. It is
of a similar bulk and
scale
to
nearby
properties which utilise
the slope of the land at
the rear in incorporating
large subfloor or lower
ground floor areas. The
proposed addition will
not be readily visible
from the street and will
present as a single
storey dwelling.
The carport is a small
flat
roof
structure
located on the existing
driveway behind the
building setback.

78

Yes

DLEP2013: As above

DLEP
2013
6.18
65

Yes

Landscaping
Consideration of bushfire protection
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vegetation is proposed.

Yes

Given the minor nature
of the proposal it is
considered that the
information contained
in the documentation
provided is sufficient to
make an assessment in
regards to bushfire

Yes
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Standard

Proposed

Compliance

protection.
The
proposal is consistent
with the specifications
and requirements of
Planning for Bushfire
Protection. In particular,
the proposal involves
the
use
of
non
combustible materials.
79

Bushfire protection objectives

The application was
referred to the Rural
Fire Service (RFS) for a
s79BA assessment of
the suitability of the site
in regards to bushfire
threat. The RFS have
required a number of
conditions to be met
which are included as
development consent
conditions
in
Attachment 1 to this
Report.

Yes

94

General provision of services

LEP2005: All services
are available to the site
including
water,
electricity and sewer.

Yes

DLEP2013: As above

DLEP
2013
6.24
98

Access to land from a public road

Access is via Centre
Crescent which is a
formed public road.

Yes

99

Car parking provision

The
development
provides off-street car
parking on the site in
accordance
with
Council’s requirements.

Yes
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Clause

Standard

Proposed

100

Design for Car Parking

The proposed carport is
considered satisfactory
in that it is located
behind the existing
front building line, will
be an open structure of
minimal size and bulk,
and will not impact
upon
adjoining
properties
or
the
streetscape of Centre
Crescent.

Yes

103

Privacy

It is considered that the
development will not
unreasonably
impact
upon the privacy of
adjoining
properties,
particularly
habitable
areas and private open
space.

Yes

105

Energy Efficiency

The proposed dwelling
has a valid BASIX
Certificate
demonstrating
compliance with all the
relevant requirements.
There
is
no
unreasonable
overshadowing to the
habitable and private
open space areas of
adjoining properties.

Yes
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Clause

Standard

Proposed

1

Schedule 2 Part 3 Division 1
Building Height

The existing dwelling
has
a
height
of
approximately
6.2
metres at the ridge and
4 metres at the eaves.
The proposed additions
to the existing dwelling
will have a maximum
building height of 7.2
metres and a maximum
height at eaves of 5.3
metres.
Under LEP 2005 the
maximum
building
height
within
a
Protected
Area
–
Escarpment Area is 5.5
metres and 4 metres
when measured at the
eaves. The concession
available in subclause
(3), permitting a greater
height, cannot apply as
the
building
height
protrudes above the
height of an adjacent
building.
The
application
is
accompanied by an
objection under State
Environmental Planning
Policy No 1 (SEPP 1)
requesting a variation
to this development
standard.
This
matter
is
discussed in further
detail below at 1.2 in
this Report.
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Standard

Proposed

Compliance

DLEP2013: This clause
provides a concession
enabling
increased
building
height,
however it can only
apply
where
the
proposed building will
not protrude above
buildings on adjacent
land.

DLEP
2013
4.3 and
4.3A

2

Building Setback

The proposed setbacks
are in compliance with
the
development
standard.
The
proposed additions and
alterations
to
the
existing dwelling do not
encroach upon the
existing front building
line on the property.

Yes

3

Site Coverage

The
proposed
site
coverage
is
in
accordance with the
provisions of LEP 2005.
The proposed soft,
pervious areas to be
retained
on
the
property comply with
the
development
standard.

Yes

DLEP2013: The land
area is approximately
1103.53m2 and a total
building site coverage
of
310.35
m2
is
permitted.
The
combined total of the
existing and proposed
site
coverage
is
approximately 255 m2,
and the development
therefore complies.

DLEP
2013
4.4A(3)
and (6)

Approximately 61%, or
672 m², of the site postdevelopment contains
soft,
pervious
or
landscaped area, which
exceeds the minimum
required 60%.
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Clause

Standard

Proposed

1

Schedule 2 Part 3 Division 2
Environmental Considerations

The proposal will not
involve the removal of
any vegetation on the
property.

Compliance
Yes

1.2
State Environmental Planning Policy No. 1
An objection to the development standard controlling building height has been made under
State Environmental Planning Policy No. 1 (SEPP 1) seeking a variation to the height control
applying to the dwelling addition.
Development standard objected to
Schedule 2 Part 3 Division 1 Clause 1 - Building height.
Nature and extent of non-compliance with the standard
The proposal seeks approval for a building height of 7.2 metres above finished ground level
and 5.3 metres when measured at the eaves. This is in excess of the maximum 5.5 metres
and 4.0 metres respectively permitted under Schedule 2 Part 2 Division 1 Clause 1 of LEP
2005. These variations represent variations of 30.9% and 32.5% respectively.
Objectives of the building height standard
LEP 2005 does not include specific objectives for the building height standards. However,
the underlying objectives of the standard are understood to relate the Protected Area –
Escarpment Area objectives which seek to ensure that the development will:
a) preserve and enhance the visual, cultural and ecological values of the escarpment
systems within the City of Blue Mountains;
b) restrict development, including buildings, alterations and vegetation clearing, so as to
minimise adverse impact on the perception of escarpments as significant natural
features; and
c) to ensure that the design and siting of development minimises environmental impact.
Justification for the non-compliance with the building height standard
The applicant submits the following reasons for seeking a variation of the standard:
 The proposed additions are designed to work under the existing ridgeline and are set
against the bulk of the existing dwelling. The proposal meets the majority of LEP
conditions for a height exception, including that the proposed additions are designed not
to protrude above the existing canopy of vegetation adjacent to the building and not result
in a visually prominent built form. The ridge height of the new addition is below the
existing ridgeline and will not adversely increase any visual break of the skyline within or
behind the site. The design responds to the topography of the site and minimises visual
bulk with a wrapped verandah roof form along with varied materials. The proposed
additions incorporate non-reflective external surfaces along with a muted colour scheme
to help blend structures into the natural environment, and deeply shaded windows to
minimise reflection of sunlight.
 The proposed additions are restricted as much as possible to the centre and more
northerly side of the site, away from the southerly neighbour whose dwelling is at a lower
height. The result is that the southerly neighbour’s dwelling is not directly adjacent to the
new work or visually or practically overshadowed by it.
 The border area between the site and the southerly neighbour is screened by existing
vegetation.
 The land behind the dwelling does not immediately fall steeply, which prevents exposure
of the built form to the skyline, when viewed from the bushland to the east.
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 The building design incorporates interesting form, different textures of cladding and the
shadow created by decks to break up any apparent bulk when viewed from the bush
aspect. Existing trees canopies around and on the site are taller than the proposed
building height.
 The design as proposed is site-responsive and meets the intention of the standard, and
does not increase the visual impact of urban development on the escarpment area.
Whether compliance with the standard is unreasonable or unnecessary
The proposed addition has a maximum building height at the roof ridge of 7.2 metres and a
maximum height at the eaves of 5.3 metres, and does not protrude above the height of the
existing dwelling. The objectives of the Protected Area – Escarpment Area seek to minimise
adverse impacts on the perception of escarpments as significant natural features and to
protect their visual, cultural and ecological values. Within the Protected Area and the
immediate vicinity of the proposed development there are existing dwellings of similar scale
and height. These dwellings establish a partial two storey character in the area. It is
considered that the proposed development is consistent with this established character and
streetscape in the surrounding area.
The design of the building responds to the topography of the site and does not result in a
visually prominent built form. The non-conforming additions are located to the rear and below
the roof line of the existing dwelling, and when viewed from the street will not protrude above
the tree canopy in the locality or break the skyline. The proposed addition will not unduly
protrude above the height of the adjacent buildings or the existing tree canopy of the area
nor will it create any unacceptable privacy or overshadowing impacts upon adjoining
properties.
It is therefore considered that requiring strict compliance with the building standard is
unreasonable and unnecessary in the circumstance.
Other considerations in deciding whether concurrence should be granted (in accordance with
Clause 8 SEPP1)
Clause 8 of SEPP 1 also requires that the following matters be considered in deciding
whether to grant consent to the development application, notwithstanding the development
standards:
1.

Whether non-compliance with the development standard raises any matter of
significance for State or regional environmental planning.
Comment: It is considered that in this particular case that non-compliance with the
development standard does not raise any matter of significance for State or regional
environmental planning.

2.

The public benefit of maintaining the planning controls.
Comment: There is no public benefit in maintaining the planning controls in this case
because the proposal satisfies the relevant objectives of the LEP without complying with
the numerical standards.

Whether the SEPP 1 objection is well founded
SEPP 1 provides flexibility in the application of planning controls where strict compliance with
a development standard would, in any particular case, be unreasonable or unnecessary or
tend to hinder the attainment of the objectives specified in section 5 (a) (i) and (ii) of the
Environmental Planning and Assessment Act 1979 (“the Act”).
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These sub-sections of the Act are:
“(a)
to encourage:
(i)
the proper management, development and conservation of natural and artificial
resources, including agricultural land, natural areas, forests, minerals, water,
cities, towns and villages for the purpose of promoting the social and economic
welfare of the community and a better environment; and
(ii)

the promotion and co-ordination of the orderly and economic use and
development of land.”

In relation to the objectives of the Act stated above it is considered the proposed
development is consistent with the established character and streetscape. The height and
scale of the proposed development is in keeping with adjoining and surrounding buildings. It
is also considered that the proposed development is an orderly and economic use of the
subject property that will not result in a negative impact on the welfare of the community or
the environment.
To fulfil the requirements of SEPP 1, in addition to satisfying the underlying objectives of the
standards themselves, the proposal must also comply with the relevant zone objectives,
which in this case are:
a)
To allow for residential development in the form of single storey detached dwellings
where the development is within the capacity of the environment to sustain such
development and is undertaken in a manner that minimises impact on environmentally
sensitive areas;
b)
To preserve and re-establish native bushland in areas that exhibit a predominantly
bushland character, where consistent with the protection of assets from bushfire;
c)
To permit only low density residential land uses and to retain large allotment sizes in
fringe urban locations or locations do not have reasonable access to services &
facilities;
d)
....
e)
To ensure that the form and sitting of buildings, colours, landscaping and building
materials are appropriate for and harmonise with the bushland character of the locality;
and
f)
To encourage the retention and re-establishment of native bushland along significant
fauna corridors and in areas of high visual significance, including escarpment areas
and along the Regional Transport Corridor.
Furthermore the development must also satisfy the relevant Protected Area - Escarpment
Area objectives which are:
a)
To preserve and enhance the visual, cultural and ecological values of the escarpment
systems within the City of Blue Mountains; and
b)
To restrict development, including buildings, alterations and vegetation clearing, so as
to minimise adverse impact on the perception of escarpments as significant natural
features; and
c)
To limit the proportion of hard surfaces in close proximity to escarpment systems; and
d)
To ensure that the design and sitting of development minimises environmental impact;
and
e)
To encourage the retention, restoration and maintenance of areas of disturbed native
vegetation.
The proposal is considered to comply with both the underlying objectives of the development
standard, the objectives of the Living – Bushland Conservation zone and the Protected Area
– Escarpment Area despite the non-compliance with the development standard.
Accordingly, it is considered the SEPP 1 objection is well founded and it is recommended
that the Council support the variation to the development standard as compliance is
considered unnecessary in this particular case.
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1.3
State Environmental Planning Policy (Building Sustainability Index: BASIX)
2004
The application is accompanied by a compliant BASIX certificate. In accordance with clause
97A(3) of the Environmental Planning and Assessment Act 1979 a prescribed condition of
development consent requires the completed development to comply with the BASIX
commitments.
1.4
Sydney Regional Environmental Plan No. 20
Part
Standard
Proposed
Compliance
Yes
cl. 11
Development
The site is located in the Middle Nepean and
Controls
Hawkesbury
River
subcatchment.
The
proposed development is predominantly
located within the rear yard area and has been
designed to minimise ground modification and
the clearing of vegetation. The development is
also connected to the Sydney Water
Corporation reticulated sewerage system.
Accordingly it is considered the development
will have a neutral effect on the subcatchment.
2.0
Section 79C(1)(a)(ii) Proposed Instruments
Draft LEP 2013 applies to the site and has been considered above in this Report. There are
no other draft environmental planning instruments that apply to the subject site.
3.0
Section 79C(1)(a)(iii) Development Control Plans
3.1
Better Living Development Control Plan
The proposed development has been assessed against the provisions of the Better Living
Development Control Plan (BLDCP) with significant points of consideration identified and
discussed in the table below.
Clause Standard
Proposed
Compliance
D1.2
Biodiversity
The proposed development does not alter the
Yes
ground level by more than 1 metre outside the
walls of the additions and alterations. The
proposed development will have no adverse
impacts on biodiversity.
Yes
D1.4
Stormwater
It is proposed to install a 13,500 litre rainwater
tank in the rear yard of the subject property.
Overflow from the tanks is to be connected into
the existing stormwater system.
D1.5
Streetscape
The proposed development is consistent with
Yes
and Character the established character and streetscape of
the surrounding area. It essentially presents as
a single storey building from the street and will
have similar bulk and scale to nearby
properties.
Yes
D1.7
Bushfire
The application was referred to the Rural Fire
Service (RFS) for comments regarding the
suitability of the site in regards to bushfire
threat. The RFS have recommended a number
of conditions which have been included in the
draft conditions at Attachment 1.
D1.8
Services
All services are available to the site including
Yes
water, electricity and sewer.
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Standard
Proposed
Compliance
Yes
Existing vehicular access arrangements
Vehicular
remain, and the development complies with the
Access,
parking
and provision for a minimum of one car parking
space behind the building setback.
Roads
Amenity
There are minimal impacts upon the solar
Yes
amenity to living areas and private open spaces
of adjoining residences.

4.0
Section 79C(1)(a)(iii)(a) Planning Agreement
There are no planning agreements that apply to the proposed development or the subject
site.
5.0
Section 79C(1)(a)(iv) The Regulations
The Environmental Planning and Assessment Regulation 2000 (the Regulations) provides
controls and regulations that relate to the management of the proposed development. These
requirements are inherent in the assessment processes undertaken for the proposal.
6.0
Section 79C(1)(b) Likely Impacts
6.1
Natural and Built Environment
6.1.1 Vegetation removal and management
No vegetation removal is proposed on the subject property. The existing landscaping is to be
maintained on the site and is considered satisfactory in meeting the zone and Protected Area
objectives.
6.1.2 Character and amenity
The proposed development is consistent with the established character and streetscape of
the surrounding area. It has similar bulk and scale to nearby properties which utilise the
slope of the land at the rear in incorporating large subfloor or lower ground floor areas to the
rear. The proposed addition will be essentially present as a single storey structure from the
street.
6.2
Social Impacts and Economic Impacts
The development proposes additions and alterations including a detached car port in an
established residential area. It is considered that there will be no adverse social or economic
impacts as a result of this development.
7.0
Section 79C(1)(c) Suitability of the Site
It is considered the physical site conditions are suitable to accommodate additions to the
existing dwelling in the form proposed.
8.0
Section 79C(1)(d - e) Submissions and Public Interest
8.1
Submissions
As identified in the ‘Notification’ section of this report, the application was notified to adjoining
and nearby property owners.
No submissions were received.
8.2
Public Interest
No issues have arisen in the assessment of the application that would indicate the
development is not in the public interest.
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9.0
Community Contribution
The Citywide Infrastructure Contributions Plan 2010 applies to the site. The application gives
a cost value of the works of $178,497, which is considered to be a reasonable and
representative market value.
In accordance with Part B1.09 of the Plan, the rate of the levy for the stated development
value of $178,497 is $892.49. This will require adjustment at the time of payment in
accordance with a final Cost Summary Report and the Consumer Price Index, All Groups,
Sydney as published by the Australian Bureau of Statistics in respect of the quarter ending
immediately prior to the date of payment. Payment of the contribution is required by consent
condition prior to release of the Construction Certificate.
Conclusion
The application for proposed additions and alterations to the existing dwelling, and for the
construction of a new carport, has been assessed against the relevant provisions of the
Environmental Planning and Assessment Act, Council’s Local Environmental Plan 2005 and
Council’s Better Living Development Control Plan.
The application has been accompanied by a SEPP 1 objection seeking to vary the
development standard relating to the building heights of the proposed addition. Compliance
with the development standard is considered to be unreasonable in this instance as the
proposed additions do not exceed the height of the existing dwelling constructed prior to the
introduction of the present LEP height controls, and will achieve an outcome that meets the
objectives of the Living Bushland Conservation zone and Protected Area – Escarpment Area.
It is considered that the proposed building heights will not have any adverse impacts upon
the character and/or streetscape of the area, adjoining properties or the surrounding
environment.
Accordingly, it is recommended that the Council support the SEPP 1 objection and that the
development application be approved subject to the conditions shown in Attachment 1 to this
report.

ATTACHMENTS/ENCLOSURES
1
2

X/740/2013 - Conditions
X/740/2013 Plans

14/953
14/1016
**********
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Attachment 1 - X/740/2013 - Conditions

Confirmation of relevant

1.

plans

To confirm and clarify the terms of consent, the development shall be
carried out in accordance with the plans prepared by Wendy Wheatley
Architect numbered 1-5 inclusive dated December 2013 and
accompanying supportive documentation, except as otherwise provided
or modified by the conditions of this consent.

Building Code of Australia

2.

All building work must be carried out in accordance with the provisions of
the Building Code of Australia.

Occupation Certificate

3.

The building additions and carport shall not be used or occupied prior to
the issue of an Occupation Certificate in accordance with Sections 109H
and 109M of the Environmental Planning and Assessment Act 1979.

BASIX

4.

Under clause 97A(3) of the Environmental Planning & Assessment
Regulation 2000, it is a condition of this development consent that all the
commitments listed in each relevant BASIX Certificate for the
development are fulfilled.
In this condition:
1. relevant BASIX Certificate means:
a) a BASIX Certificate that was applicable to the development
when this development consent was granted (or, if the
development consent is modified under section 96 of the Act, a
BASIX Certificate that is applicable to the development when
this development consent is modified); or
b)

if a replacement BASIX Certificate accompanies any
subsequent application for a construction Certificate, the
replacement BASIX Certificate; and

2.

BASIX Certificate has the meaning given to that term in the
Environmental Planning & Assessment Regulation 2000.

Sydney Water

5.

The Council stamped approved plans must be submitted to a Sydney

Stamping of plans

Water Quick Check agent or Water Servicing Coordinator to determine

Prior to works commencing

whether the development will affect any Sydney Water Asset’s sewer and
water mains, stormwater drains and/or easement, and if further
requirements need to be met. Plans will be appropriately stamped.
Please refer to the web site www.sydneywater.com.au for:
 Quick Check agent details – see Building Developing and Plumbing
then Quick Check; and
 Guidelines for Building Over/Adjacent to Sydney Water Assets – see
Building Developing and Plumbing then Building and Renovating
or telephone 13 20 92.
A copy of the stamped plans or other documentary evidence from
Sydney Water’s accredited agent demonstrating that the plans have
been stamped by them is to be submitted to the Principal Certifying
Authority prior to construction commencing.
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6.

insurance

It is the responsibility of property owners to ensure that Home Owners
Warranty insurance has been obtained in accordance with the Home
Building Act 1989. Prior to any works commencing on the site, a copy of
the Home Warranty Insurance Certificate for the property is to be
submitted to the Principal Certifying Authority. Information on this
insurance scheme can be obtained from the Department of Fair Trading.

Section 94A Development

7.

Contribution

Pursuant to section 80A(1) of the Environmental Planning and
Assessment Act 1979, and the Blue Mountains Citywide Community
Infrastructure Contributions Plan 2010 (Section 94A Levy Plan) adopted
23 February 2010 (“the Contributions Plan”), a contribution of $892.49
shall be paid to Council.
This amount will be adjusted* at the time of payment in accordance with
Section 1.14 of the Contributions Plan.
The contribution shall be paid prior to the issue of a Construction
Certificate.
The Contributions Plan is available for inspection at Council’s Katoomba
Office, 2 Civic Place, Katoomba Monday to Friday 8.30 am to 5.00 pm or
Council’s Springwood Office 102-104 Macquarie Road Springwood,
Monday to Friday 9.00 am to 5.00 pm, or on Council’s website at
www.bmcc.nsw.gov.au.
*Using the All Groups Consumer Price Index (Sydney), as published by
the Australian Bureau of Statistics. You are advised to check the current
amount payable with Council prior to any payment.

Neighbouring buildings

8.

Where the excavation extends below the level of the base of the footings
of a building on adjoining land, the person having the benefit of the
development consent must, at the person’s own expense:
 Protect and support the adjoining premises from possible damage
from the excavation;
 Where necessary, underpin the adjoining premises to prevent any
such damage.
At least 7 days notice must be given to the owner of an adjoining
property indicating an intention to excavate.

Signage

9.

To ensure that the site is easily identifiable for deliveries and provides
information on the person responsible for the site, a sign displaying the
following information is to be erected:


The statement “Unauthorised access to the site is not permitted”.



The names of the builder or another person responsible for the site
along with an out of hours contact number.



Lot or Street number.



The name, address and telephone number of the principal certifying
authority for the work.

Cut and fill

10.

To ensure proper regard is given to the existing land form, cut and fill
shall be limited to no more than 900mm.

Erosion & sediment controls

11.

To preserve the unique environment of the Blue Mountains and to
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contain soil and sediment on the property, controls in accordance with
Council’s Better Living Development Control Plan are to be implemented
prior to clearing of the site vegetation and the commencement of site
works. This will include:
1.

The installation of a sediment fence with returned ends across the
low side of the site so that all water flows through. These shall be
maintained at no less than 70% capacity at all times. Drains,
gutters, roadways etc., shall be kept clean and free of sediment.

2.

To prevent the movement of soil off site, a single entry/exit point to
the property shall be constructed of 40mm blue metal aggregate or
recycled concrete to a depth of 150mm. The length must be at
least 5 metres with the width at least 3 metres.

Soil erosion fences shall remain and must be maintained until all
disturbed areas are restored by turfing, paving, revegetation.
Plans on site

12.

A copy of the stamped and approved plans, development consent and
the construction certificate are to be on the site at all times during the
construction phase.

Site management

13.

To safeguard the local amenity, reduce noise nuisance and to prevent
environmental pollution during the construction period:
a) Site and building works (including the delivery of materials to and
from the property) shall be carried out Monday to Friday between
7am-6pm and on Saturdays between 8am-3pm, excluding public
holidays. Alteration to these hours may be possible for safety
reasons but only on the approval of Council.
b) Stockpiles of topsoil, sand, aggregate, spoil or other material shall be
stored clear of any drainage path or easement, natural watercourse,
footpath, kerb or road surface and shall have measures in place to
prevent the movement of such material off site.
c) Building operations such as brickcutting, washing tools, concreting
and bricklaying shall be undertaken on the building block. The
pollutants from these building operations shall be contained on site.
d) Builders waste generated under this consent (including felled trees,
tree stumps and other vegetation) must not be burnt or buried on
site. All waste must be contained and removed to an approved
Waste Disposal Depot or in the case of vegetation, with the
exception of environmental and declared noxious weeds, mulched for
re-use on site.

Stormwater drainage

14.

To control rainwater runoff, roof water shall be connected to stormwater
drainage lines discharging to a 13,500 litre rainwater tank, with the
overflow connected to the existing stormwater system.
It is recommended that the drainage system be installed at the same
time as the footings/slab. It must, however, be operational as soon as
the roof is clad.
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15.

To have regard of the amenity of the area, the materials and colours to
be used are:
Manor Red
al walls:

To match the existing building

Any variation to the above materials / colours will require the prior
approval of Council.
Bushfire Protection Conditions
Asset Protection Zone

16.

The entire property shall be managed as an ‘Inner Protection Area’ as
outlined within Section 4.1.3 and Appendix 2 in Planning for Bush Fire
Protection 2006 as well as the RFS Standards for Asset Protection
Zones (available electronically at www.rfs.nsw.gov.au).
The Inner Protection Area (IPA) shall comprise the following:
 minimal fine fuel at ground level;
 vegetation that does not provide a continuous path to the building for
the transfer of fire;
 shrubs and trees that do not form a continuous canopy;
 vegetation that is cleared into clumps rather than continuous rows;
 species that retain dead material or deposit excessive quantities of
ground fuel are to be avoided;
 shrubs and trees are pruned or removed so they do not touch or
overhang the building (minimum 2m); and
 vegetation is located far away enough from the building so that plants
will not ignite the building by direct flame contact or radiant heat
emission.
NOTE:
 Total clearance of all vegetation is not acceptable. Vegetation
management undertaken to establish the required Asset Protection
zone shall be the absolute minimum level of pruning and/or thinning
required to comply with PBP guidelines.
 Burning of vegetative waste generated by the provision and
maintenance of the asset protection zone is unacceptable. Waste
should be mulched and re-used on the site in landscaping no closer
than 3 metres to the dwelling, or cut and dried for use as firewood.
Surplus material must be appropriately disposed of at a Council
waste management facility.
This work is to be completed prior to the issue of an Occupation
Certificate.
The Asset Protection Zone is to be maintained on a permanent basis.

Design and Construction
BAL FZ AND BAL 40

17.

New construction of the alterations/additions on the east facing aspect,
part south aspect (excluding west aspect additions) shall comply with
section 9 (BAL FZ) Australian Standard AS3959-2009 ''Construction of
buildings in bush fire-prone areas'. However, any material, element of
construction or system when tested to the method described in Australian
Standard AS1530.8.2 "Methods for fire tests on building materials,
components and structures Part 8.2: Tests on elements of construction
for buildings exposed to simulated bushfire attack—Large flaming
sources" shall comply with Clause 13.8 of that Standard except that
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flaming of the specimen is not permitted.
AND
New construction on the west aspect of the alterations/additions shall
comply with section 8 (BAL 40) Australian Standard AS3959-2009
''Construction of buildings in bush fire-prone areas' and section A3.7
Addendum Appendix 3 of ''Planning for Bush Fire Protection''.
New window assemblies where fitted on the east facing aspect, part
south aspect (excluding west aspect additions) and north aspect
(excluding west aspect additions) shall comply with modified Section 9 of
AS3959 (as above) or the following:
i. They shall be completely protected by a non-combustible and non
perforated bushfire shutter that complies with Section 3.7 of AS3959
excluding parts (e) & (f); and
ii. They shall comply with the following:
a) Window frames and hardware shall be metal;
b) Glazing shall be toughened glass, minimum 5mm;
c) Seals to stiles, head and sills or thresholds shall be
manufactured from materials having a flammability index no
greater than 5;
d) The openable portion of the window shall be screened
internally or externally with a mesh with a maximum aperture of
2mm, made from corrosion resistant steel or bronze. The frame
supporting the mesh shall be metal.
New external doors (excluding vehicle access doors) where fitted on the
east facing aspect, part south aspect (excluding west aspect additions)
and north aspect (excluding west aspect additions) shall comply with
modified Section 9 of AS3959 (as above) or the following:
i. They shall be completely protected by a non-combustible and non
perforated bushfire shutter that complies with Section 3.7 of AS3959
excluding parts (e) & (f); and
ii. They shall comply with the following:
a) Doors shall be non-combustible;
b) Externally fitted hardware that supports the panel in its
function of opening and closing shall be metal;
c) Where doors incorporate glazing, the glazing shall be
toughened glass minimum 6mm;
d) Seals to stiles, head and sills or thresholds shall be
manufactured from silicone;
e) Doorframes shall be metal;
f) Doors shall be tight fitting to the doorframe or an abutting door;
g) Weather strips, draught excluders or draught seals shall be
installed if applicable.
Access

18.

To aid in fire fighting activities, unobstructed pedestrian access to the
rear of the property shall be provided and is to be maintained at all times.
Property Access shall comply with section 4.1.3 (2) of Planning for Bush
Fire Protection 2006.
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19.

Landscaping to the site is to comply with the principles of Appendix 5 of
Planning for Bushfire Protection 2006. In this regard the following
landscaping principles are to be incorporated into the development:


Suitable impervious areas being provided immediately surrounding
the building such as courtyards, paths and driveways.



Grassed areas/ mowed lawns/ or ground cover plantings being
provided in close proximity to the building.



Restrict planting of trees and shrubs in the immediate vicinity of the
building which may over time and if not properly maintained come
in contact with, or overhang, the building.



Ensure retained or planted trees and shrubs do not form a
continuous stand from the hazard to the asset and will not over time
compromise the asset protection zone.



Select or retain plant species that are of low flammability (low
volatile oil levels, high moisture content in leaves and low levels of
retained dead material etc) for use within the asset protection zone.

Water and utilities

20.

Water, electricity and gas are to comply with section 4.1.3 of Planning for
Bushfire Protection 2006.

Protection of vegetation

21.

To preserve the natural site features and limit site disturbance, ground
covers and trees 3 metres or more from the outermost projection of the
building are to be retained. Remaining vegetation must be protected by
suitable guards / barriers to prevent damage as a result of the
construction phase.
(This does not apply to trees and vegetation to be removed in identified
Asset Protection Zones.)

Demolition Conditions
Demolition management

22.

The work is to be executed by a competent person, with due regard for
safe working practices and in accordance with the requirements of the
WorkCover Authority and Australian Standard 2601-1991.
At all times during demolition a competent person shall directly supervise
work. It is the responsibility of the person to ensure that:


The structure to be demolished and all its components shall be
maintained in a stable and safe condition at all stages of the
demolition work. Temporary bracing, guys, shoring or any
combination of these, shall be added for stability where necessary.



Precautions are taken to ensure that the stability of all parts of the
structure and the safety of persons on and outside the site are
maintained particularly in the event of sudden and severe weather
changes. Severe weather changes refer primarily to the localised
high winds. In these circumstances loose debris can become
airborne, particularly if it is in sheet form.



The site shall be secured at all times against the unauthorised entry
of persons or vehicles.



Utility services within the structure not required to be maintained
during the demolition work shall be properly disconnected and
sealed off before any stripping or demolition commences.

- 160 -

USING LAND

Order of demolition

Item 16, Ordinary Meeting, 28.01.14

23.

Unless otherwise permitted by Council, structures shall be demolished in
the reverse order to that of their construction. The order of demolition for
building shall be progressive, having proper regard to the type of
construction.

Adjoining buildings

24.

In consideration of the proximity of the site’s adjoining buildings:


Safe access and egress from adjoining buildings is to be maintained
at all times for the duration of the demolition work.



No demolition activity is to cause damage to or adversely affect the
structural integrity of adjoining buildings. Consideration should be
given to the use of shoring and underpinning and to changes in the
soil conditions as a result of demolition and appropriate action taken.



The effect of vibration and concussion on adjoining buildings and
their occupants is to be minimised by selection of appropriate
demolition methods and equipment.

Dust control

25.

The techniques adopted for stripping out and for demolition are to
minimise the release of dust into the atmosphere.


Before commencing work, any existing accumulations of dust are to
be collected, placed in suitable containers and removed. Selection
of appropriate collection techniques, such as vacuuming or hosing
down, shall take account of the nature of the dust and the type of
hazard it presents (eg., explosive, respiratory etc).



Dust generated during stripping or during the breaking down of the
building fabric to removable sized pieces shall be kept damp until it
is removed from the site or can be otherwise contained. The use of
excess water for this purpose is to be avoided.

It should be borne in mind, that in certain environments and under
certain stimuli, deposits of combustible dust on beams, machinery and
other surfaces may be subject to flash fires, and suspensions of
combustible dusts in the air can cause them to explode violently (see
NFPA Handbook).
Removal of material

26.

All demolished material and excess spoil from the site shall be disposed
of at a location and in a manner approved of by Council. No material is
to be burnt on site.

Removal of hazardous waste

27.

Removal of dangerous or hazardous materials shall be carried out in
accordance with the provisions of all applicable State legislation and with
any relevant recommendations published by the Safe Work Australia.


Only competent persons shall carry out removal.



Removal of asbestos or materials containing asbestos fibres, shall



Precautions to be observed and procedures to be adopted during

be in accordance with the model Codes of Practice.
the removal of dangerous or hazardous materials other than
asbestos, shall be in accordance with the relevant State regulations
pertaining to those materials.
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Attachment 2 - X/740/2013 Plans
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ITEM NO:

17

SUBJECT:

STATE ENVIRONMENTAL PLANNING POLICY NO.1 (SEPP 1)
VARIATIONS

FILE NO:

F08051 - 14/1619

Delivery Program Link
Principal Activity: Using Land
Service: Land Use Management
Recommendation:
That the Council receives and notes this report.

Report by Director, Development & Customer Services:
Reason for report
This is a regular report provided to the Council in compliance with reporting procedures
required for development applications relying upon State Environmental Planning Policy No.
1 - Development Standards (SEPP1).
Background
Councils have delegations from the Director General of the Department of Planning to
determine development applications that rely on a variation of development standards under
SEPP 1. The delegations specify that some applications must be determined by the Council,
others are delegated to the General Manager, thence to the relevant officers.
The current delegations to officers of the Council enable determination of applications
utilising SEPP1 variations for:
1. Residential alterations and additions and single new dwellings if:
 The variation in a development standard for building setback does not exceed that
standard by more than 50%, or
 The variation in any other development standard does not exceed that other standard by
more than 25%
2. Otherwise officer delegations are limited to 10% variation from the standard.
It should also be noted that applications are regularly also referred to the Council for
determination as called up by Councillors.
Reporting
Reporting of applications determined which rely on a SEPP 1 variation is by way of:
 Quarterly Reports to the Department of Planning (DoP)
 Quarterly reports listed on BMCC website
 Report to each Ordinary Meeting of the Council
The applications that have been approved using SEPP 1 to vary a development standard
since the last report to the Council, being for the period between 12 November 2013 and 9
December 2013, are as listed in Attachment 1.
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Sustainability Assessment
A sustainability assessment is not required for this report.

ATTACHMENTS/ENCLOSURES
1

Council Report SEPP 1

14/2312
**********
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Attachment 1 - Council Report SEPP 1
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ITEM NO:

18

SUBJECT:

CONTRIBUTIONS OF STANLEY BIGNELL

FILE NO:

F08051 - 14/8866

Delivery Program Link
Principal Activity: Civic Leadership
Service: Governance and Risk
Notice of Motion by Councillor Hollywood:
That a report comes to the Council regarding opportunities to recognise the contributions of
Stanley Bignell at Wentworth Falls Lake.

Background
As outlined in the report for the naming of the Pedestrian Bridge at Hazelbook, Stanley
Bignell contributed to improvements at Wentworth Falls Lake as well as Gloria Park in
Hazelbrook. He also introduced boat building when he was a Manual Arts teacher at
Katoomba High School.
The Council is continuing to improve amenities at Wentworth Falls Lake, including building a
boardwalk to create a circuit around the lake in the near future. As part of these upgrades,
there may be opportunities to recognise Stanley Bignell's contribution to Wentworth Falls
Lake when the new infrastructure is completed.

**********
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ITEM NO:

19

SUBJECT:

PRECIS OF SELECTED CORRESPONDENCE

FILE NO:

F08051 - 14/6244

Delivery Program Link
Principal Activity: Civic Leadership
Service: Governance and Risk
Recommendation:
That the Précis of Selected Correspondence be received and appropriate letters forwarded
where necessary.

Correspondence Received by Council:
1. 25 November 2013 – Hon. Andrew Stoner, MP, Deputy Premier, Minister for Trade
and Investment, Minister for Regional Infrastructure and Service
Letter to the Mayor, regarding the Crown Lands Amendment (Multiple Land Use) Bill 2013.
2. 2 December 2013 – Stephen Payne, Chief Financial Officer, NSW Planning and
Infrastructure
Letter to the General Manager, regarding the Planning Reform Fund (PRF) Round Eight.
3. 2 December 2013 – Keith Dowling, Chairperson, Springwood Neighbourhood
Centre Cooperative Ltd
Letter to the General Manager, regarding the Springwood Neighbourhood Centre Cooperative transition to temporary premises.
4. 6 December 2013 – Jim Smith, A/Commissioner, State Emergency Service
Letter to the General Manager, regarding the SES assistance during the October 2013
Bushfires in the Blue Mountains.
5. 9 December 2013 – Angele Tsoukatos, General Manager Customer Service, Sydney
Water
Letter to the General Manager, regarding the subsidy for the pump-out service.
6. 9 December 2013 – Vicki D’Adam, Chief Executive Officer, Ministry for Police &
Emergency Services
Letter to the Mayor, regarding the October 2013 Bushfires in the Blue Mountains.
7. 12 December 2013 – Duncan Gay MLC, Deputy Leader of Government in the
Legislative Council, Minister for Roads and Ports
Letter to the General Manager, regarding the congestion of the Hawkesbury RoadMacquarie Road interchange and the Great Western Highway, Springwood and Peninsula
Road Valley Heights.
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8. 13 December 2013 – Sandy Abrams, Departmental Liaison Officer
Letter to the General Manager, regarding the community outcomes project.
9. 13 December 2013 – Shane Fitzsimmons AFSM, Commissioner of the NSW Rural
Fire Service
Letter to the Mayor, regarding the October 2013 Bushfires in the Blue Mountains.
10. 19 December 2013 – Eleri Morgan-Thomas, Executive Director, Service System
Delivery, Family & Community Services
Letter to the General Manager, regarding the Community Builders fixed term salary subsidy
funding.
11. 17 December 2013 – Dr Kerry Chant, Chief Health Officer and Deputy Director
General, Population and Public Health, Health NSW Governement
Letter to the General Manager, regarding removing ashtrays from outdoor areas where
smoking is prohibited within the Blue Mountains.
12. 19 December 2013 – Hon. Stuart Ayres, MP, Minister for Fair Trading, Minister
Assisting the Premier on Western Sydney
Letter to the General Manager, regarding the Hon. Stuart Ayres new appointment as Minister
for Fair Trading and Minister for Assisting the Premier on Western Sydney.
13. 20 December 2013 – Sam Haddad, Director General, Planning and Infrastructure
Letter to the General Manager, regarding the SEPP 1 Delegations.
14. 7 January 2014 – Emma Harrison A/Director, Contract Management, Department of
Infrastructure and Regional Development
Letter to the General Manager, regarding the Better Regions Program – Blue Mountains
Cultural Centre Project.
15. 9 January 2014 – Geoff Provest MP, Parliamentary Secretary for Police and
Emergency Services
Letter to the General Manager, regarding NSW Government clean-up of the October 2013
Bushfires in the Blue Mountains.
16. 10 January 2014 – Susan Bruce, Principal Private Secretary, Premier of New South
Wales, Minister for Western Sydney
Letter to the Mayor regarding the Mayor’s request to meet with the Premier over the October
2013 Bushfires in the Blue Mountains.
Correspondence Sent by Council:
17. 12 December 2013 – Hon. Mike Baird, MP, Tresure of NSW State Government
Letter from the Mayor, regarding the October 2013 Bushfires in the Blue Mountains.
18. 13 December 2013 – Hon. Andrew Constance, MP, Minister for Finance and
Services
Letter from the General Manager, regarding the NSW Governments clean up of the October
2013 Bushfires in the Blue Mountains.
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ATTACHMENTS/ENCLOSURES
1
2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17
18

NSW Government secured passing of the Crowns Lands
Amendment (Multiple Land Use) Bill 2012
Thanking you for submitting an expression of Interest for
funding - Planning Reform Fund (PRF) Round Eight
Letter of Appreciation
Acceptance of thanks for Bushfire assistance
Waste water details re fire affected properties
Information - RE: Claim for Reimbursement - Bushfire
cleanup
Invitation to Discuss Feasibility Study of ProposedLink
Road - Hawkesbury Road-Macquarie Road and Peninsula
Road via Lawson Road
Thanking you for your correspondence our response will be
provided as soon as possible
Thank you for kind words regarding recent bushfires
Community Builders Fixed Term Funding Payment Advice
Removal of ashtrays from outdoor areas where smoking is
prohibited
Ministerial appointment notification
SEPP 1 matters & streamlining of assessment timeframes
Better Regions Program - Blue Mountains Cultural Centre
Projects
In Receipt of letter re NSW Government clean-up of the
Blue Mountains fires
Letter from Premier Office of NSW
Letter to Mike Baird from Mayor Mark Greenhill
Letter to the Minister of Finance and Services - Blue
Mountains Bushfire Clean Up
**********
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Attachment 1 - NSW Government secured passing of the Crowns Lands Amendment (Multiple
Land Use) Bill 2012
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Attachment 2 - Thanking you for submitting an expression of Interest for funding - Planning
Reform Fund (PRF) Round Eight
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Attachment 3 - Letter of Appreciation
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Attachment 4 - Acceptance of thanks for Bushfire assistance
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Attachment 5 - Waste water details re fire affected properties
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Attachment 6 - Information - RE: Claim for Reimbursement - Bushfire cleanup
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Attachment 7 - Invitation to Discuss Feasibility Study of ProposedLink Road - Hawkesbury
Road-Macquarie Road and Peninsula Road via Lawson Road
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Attachment 8 - Thanking you for your correspondence our response will be provided as soon as
possible
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Attachment 9 - Thank you for kind words regarding recent bushfires
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Attachment 10 - Community Builders Fixed Term Funding Payment Advice
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Attachment 11 - Removal of ashtrays from outdoor areas where smoking is prohibited
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Attachment 12 - Ministerial appointment notification
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Attachment 13 - SEPP 1 matters & streamlining of assessment timeframes

- 194 -

PRECIS OF SELECTED CORRESPONDENCE

Item 19, Ordinary Meeting, 28.01.14

- 195 -

PRECIS OF SELECTED CORRESPONDENCE

Item 19, Ordinary Meeting, 28.01.14

- 196 -

PRECIS OF SELECTED CORRESPONDENCE

Item 19, Ordinary Meeting, 28.01.14

- 197 -

PRECIS OF SELECTED CORRESPONDENCE

Item 19, Ordinary Meeting, 28.01.14

Attachment 14 - Better Regions Program - Blue Mountains Cultural Centre Projects
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Attachment 15 - In Receipt of letter re NSW Government clean-up of the Blue Mountains fires
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Attachment 16 - Letter from Premier Office of NSW
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Attachment 17 - Letter to Mike Baird from Mayor Mark Greenhill

12 December 2013

Office of the Mayor
Reference File: F03771 (13/)
The Hon Mike Baird, MP
Treasurer of NSW
Level 36, Governor Macquarie Tower
1 Farrer Place
SYDNEY NSW 2000

Dear Treasurer
Last night I attended a meeting of people affected, not by the October Blue Mountains
bush fires, but by that of September where a National Parks and Wildlife Service
backburn damaged properties.
I was shocked to hear that in three months they have received no reparations and scant
communication.
A key issue, as expressed by the community, has been the attitude of the Treasury
Managed Fund. As Mayor, I would ask for you to personally review this matter and for
your intervention on behalf of our community.
The Blue Mountains has suffered greatly as a result of the October fires. To hear that
there are people affected by the September fire who have been left unsupported is
distressing.
This is why I write seeking your personal involvement and advocacy for the people in
question. I look forward to hearing from you as soon as possible.

Regards

MARK GREENHILL
Mayor
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Attachment 18 - Letter to the Minister of Finance and Services - Blue Mountains Bushfire
Clean Up

13 December 2013

Reference File: F08547
13/214013
The Hon. Andrew Constance, MP
Minister for Finance and Services
Level 36 Governor Macquarie Tower
1 Farrer Place
SYDNEY NSW 2000

Dear Minister

SUBJECT

NSW Governments clean up of the Blue Mountains fires

Thank you for attending and addressing the Extraordinary Meeting of the Blue Mountains
City Council held at the Winmalee High School on Thursday 5 December 2013. Council
appreciated the concern you expressed for the plight of the community in the aftermath
of the devastating October bushfires. Council also greatly appreciates your support and
ongoing efforts in progressing the State-led recovery process, in particular the clean up
of fire affected properties.
As you are aware, at the meeting Council passed a number of resolutions, which I now
pass on to you for your consideration and attention. I acknowledge that a number of
actions recently taken by the State Government may have superseded some of the
Council’s positions taken below. In particular, the decision to expedite the clean up of fire
affected properties, including the removal of concrete slabs and dangerous trees, and
the extension of Mr Phil Koperberg as State Recovery Co-ordinator until the end of
January 2014. The meeting resolutions are as follows:
“1.

That the Council expresses its deepest concern and disappointment to the
NSW Government, regarding the approach at the time of writing this report, to
the 2013 Blue Mountains bushfire clean-up, particularly the lack of a
coordinated clean up and the lack of timely delivery of any clean up process to
assist bushfire affected residents in the Blue Mountains;

2.

That the Council calls on the NSW Government to immediately implement a
coordinated program for total clearing all fire affected properties, destroyed and
damaged, and including the concrete slabs and hazardous trees, similar to that
which existed in Victoria after the Black Saturday fires.

3.

That the NSW Government engage a single contractor up front for the total
clearing of fire affected properties, at government expense up front with later
engagement between government and insurers once the properties have been
cleared;
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4.

That the Council expresses its full support in the Recovery Coordinator, Mr Phil
Koperberg and calls on the NSW Government to retain the Koperberg-led
recovery process until late January 2014 to ensure the key tasks of the NSW
Government led Blue Mountains Disaster Recovery Action Plan including
“clearing the blocks” clean up process, are complete;

5.

That the Council calls on the NSW Government to fully engage with the Council
and the Blue Mountains community until the key tasks of the NSW Government
led Disaster Recovery Action Plan are complete;

6.

That the Council note that the time of preparing this Mayoral Minute, the
Council’s General Manager was due to meet with The Hon. Andrew Constance
MP, Minister for Finance and Services on 3 December 2013, who is now
responsible for the NSW Government’s clean up of the Blue Mountains fires,
and that the Minister intends to attend the Extraordinary Meeting of the Council
on 5 December 2013 to address the issues raised; and

7.

That the contractor engaged commence the clearing of properties over the
entire city simultaneously, thus, properties in Mt Victoria and Mt Irvine
commence clearing at the same time as properties in Winmalee, Springwood
and Yellow Rock.”

The Council would welcome your formal response to the Council resolutions arising from
the Extraordinary Meeting.
Thank you again for your open engagement with the Council and the Blue Mountains
community on these issues and your efforts in progressing the clean up. I believe your
concern and support has been well received within the community.
I can assure you that Blue Mountains City Council is committed to continuing to support
the State Government led recovery. Please do not hesitate to contact me at any time to
discuss these or any other matters. I look forward to your reply.
Yours faithfully

ROBERT GREENWOOD
General Manager

Cc:

The Hon Michael Gallagher MP Minister for Police and Emergency Services
Roza Sage MP, Member for Blue Mountains
Louise Markus MP, Federal Member for Macquarie
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