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LAND USE MANAGEMENT 
Item  7  -  Ordinary Meeting, 31/1/06 

 
Site description The subject land is located on the eastern side of Herbert Street 

and has a secondary frontage to Scott Avenue, with access to 
the site from Herbert Street.  The site is identified as a heritage 
item (Sorensen’s Nursery) and has been modified by the 
creation of terraces and formal landscaping.  Significant areas 
of garden have been established in conjunction with the 
historical nursery use and a timber house built to the site’s 
western (front) boundary.   
 
The site is approximately 4.8ha in area, having been 
consolidated from 23 lots as part of the current consent.  
Scheduled vegetation (Hanging Swamp) is identified as being 
located to the north eastern portion of the site with a 
watercourse running east west across it.  Slopes are generally 
from the south west to the north east leading to the identified 
watercourse, with areas to the northern extent of the site 
mapped as being greater than 20%.  

 
Proposal 

 
The original consent included the development of integrated 
housing (20 dwellings), a retail nursery and a childcare centre. 
  
The current application seeks to modify this consent as follows: 

1.  Construction of the integrated dwellings in three stages. 
� Stage 1 to be dwellings 9-14 
� Stage 2 to be dwellings 1-8  
� Stage 3 to be dwellings 15-20 

2. Withdrawal of the approved childcare centre use and 
allow continued use as a private residence.  

 
A copy of the plans showing the site area and the proposed 
staging of the development has been included as Attachment 2 
to this Report.  

 
Development controls 

 
� Residential Bushland Conservation (Consolidation) under 

Local Environmental Plan 1991 (“LEP 1991”). 
� Development Control Plan 14 – Sorensen’s Nursery Site. 
� Sydney Regional Environmental Plan 20 – Nepean 

Hawkesbury River 
� State Environmental Planning Policy 58 – Protecting 

Sydney’s Water Supply 
 
Notification 

 
In accordance with clause 119 of the Environmental Planning 
and Assessment Regulation 2000 and Clause 2.1.4.1 of 
Development Control Plan 35 – Community Consultation for 
Land Use Management the application was not advertised as it 
will not result in a new and significant potential for adverse 
impact on adjoining properties. 
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Discussion of Issues 
 
The land is zoned Residential Bushland Conservation (Consolidation) under LEP 1991 and 
is subject to a special provision that permits the development of the site for Integrated 
Housing.  The LEP requires that the development is designed and constructed as an entity.  
Council has previously sought legal advice as to whether the staging of development was 
contrary to the concept of “designed and constructed as an entity”.  In summary, it is 
considered that staging of the development would not be contrary to this requirement, 
although each stage would need to be completed, including road works, drainage and 
landscaping, such that each stage is fully developed and serviced.  The conditions will be 
modified to ensure that each stage is developed in this way. 
 
The proposed modifications are not considered contrary to the development provisions of 
LEP 1991 and do not alter permissibility of the site in accordance with the LEP and the 
Act.  
 
The approved development includes the use of the existing residence as a childcare centre, 
which would enable the retention of the building and is compatible with the Conservation 
Management Plan (CMP), which identifies that a childcare centre should allow the 
retention of the house and ensure its ongoing maintenance.  However, the proposed 
continued use of the building as a private residence is one of the preferred option in the 
CMP as it would avoid the need to alter the building and reduce some impacts on the site 
resulting from the need for access ramps, play areas and drop off bays.  The proposal is 
supported by a heritage report prepared by the original author of the CMP: 
 

The proposed change of use of Paul Sorensen’s house from long day-care 
centre/tea rooms to continued use as a private residence is fully supported. Such a 
change was anticipated in the conservation management plan prepared in 1996. 
Continued use as a private residence is compatible with the retention of 
significance and will enable the building to function as it was originally intended. 

(David Beaver, June 2005) 
 
Also, the proposed modification is consistent with the existing reconstruction of the 
historical gardens.   
 
The deletion of the proposed Child Care Centre and the continued use of the existing 
building as a private residence will allow the reduction of approximately 6 car parking 
spaces, specifically the drop off bays located along the northern side of the proposed 
access road.  One parking space is to be provided for use of the private residence.     
  
The modified development will include the use of the northern terrace garden area as 
private open space.  This area extends north from the house and is over 2200m2 in size.  
Such use is considered appropriate as the northern terrace historically served as the private 
garden for the house when Paul Sorensen lived on the site.  The proposed private open 
space is located within an area previously cleared and developed.  It does not involve the 
loss of natural bushland nor does it extend into the adjoining Protected Area –
Environmental Constraint. 
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The subject site is located in the sub-catchment of the Coxs River and is currently under 
the provisions of Sydney Regional Environmental Plan 20 (Hawkesbury Nepean River) 
and State Environmental Planning Policy 58 (Protecting Sydney’s Water Supply).  The 
original development was approved prior to the gazettal of either of these policies, 
however the proposed modification has been assessed against the relevant provisions.  The 
site is not within a Special Area, as defined under SEPP 58, and the modifications are not 
contrary to the planning considerations set out by Clause 5 and 6 of SREP 20 or by 
SEPP58. 
 
The modified development will not involve any change in drainage and will marginally 
reduce hard surfaces, which, when combined with the nature of the proposed use, provides 
for an improved impact on the surrounding water supply.  The identified watercourse is 
approximately 45m to the north of the proposed development activity with appropriate 
erosion and drainage controls included in the original conditions of consent.  These are not 
affected by this proposed modification. 
 
Pursuant to s.96(2)(a) of the Act, it is necessary for Council to be satisfied that the 
development to which consent as modified relates is substantially the same development as 
that for which consent was originally granted.  The proposed change of use from child-care 
centre to some other use (including a residence) was contemplated in the CMP of 1996: 
 

It is likely that other uses may be proposed for the house as various circumstances 
arise.  Compatible uses are generally those that will allow the retention of the 
house, and ensure its ongoing maintenance.  The preferred compatible uses are 
those that complements the other site uses and enable some degree of public 
access. 
 
The proposed childcare centre, while compatible with enabling retention of the 
house, is not considered the most suitable use given the cultural significance of the 
site and its tourism potential.  Other compatible uses that complements the other 
site uses, in particular the retail plant nursery, should also be considered.  The 
following uses and combinations of use may also be compatible: 
� Residential (as per original use) 
� Residential/tea rooms 
� Art/craft gallery/tea rooms 
 
Proposed uses for the house should be assessed on their merits. 

(Conservation Management Plan, Section 6.6.2) 
 
The proposal presently before Council does not require modification to the existing 
building, which was designed and built for residential uses.  Other uses, including the 
previously approved childcare centre, would require some degree of modification and 
adaptation compared to the continued residential use.  On merit it is a desirable outcome to 
retain the residential use, as it would result in less modification to the site, traffic 
movements and alterations to the building.  As the maintenance of a residential use was 
considered as part of the original application, it is considered reasonable to suggest that 
permitting this use would result in substantially the same development on the site, albeit 
one with less environmental impact. 
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Conclusion 
This Section 96 (2) application seeks to allow the staging of construction associated with 
the integrated dwellings as well as continue using the existing building as a private 
residence.  The development as modified is considered to be substantially the same 
development as that approved and as such is consistent with the requirements of the Act.   
 
It is recommended that the proposed modification is approved and the conditions modified 
as stated in Attachment 1 to this Report.  
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Attachment 1 – Amended conditions of development consent 

 
New wording is included in italics for ease of reference. 
 
Insert Condition 1a to reflect staging: 
 
1a.  The integrated dwellings may be developed in three stages, as outlined as follows: 

(i) Stage 1 – dwellings 9-14 
(ii) Stage 2 – dwellings 1-8 
(iii) Stage 3 – dwellings 15-20 

 
All on site works associated with the plant nursery, the existing house as well as all 
internal roadways and drainage systems shall be included in Stage 1.  Each stage 
may be undertaken concurrently with the next stage, however all associated work, 
including all landscaping and finishing work, must be completed with each stage.   
 

Amend Condition 9 to refect staging 
 
9.  To ensure the site is properly landscaped, especially with regard to the heritage and 

natural values of the site, landscaping of the site shall be carried out in accordance 
with a landscaping plan, prepared by a suitably qualified person. This plan shall be 
submitted to Council for its consideration and approval, prior to issue of the 
Building Approval. 

 
The landscaping plan shall include, but not necessarily be limited to, the following: 

(a) Location of building(s), road(s), existing vegetation, parking areas and 
other ancillary structures; 

(b) Specification of ground preparation, arrangement and nomination of all 
plantings, procedures and ongoing maintenance; 

(c) Details of restoration and treatment of earth cuts, fills, mounding, 
retaining walls, fencing and screen walls. 

(d) Details of any special measures required to retain existing trees and the 
means by which these will be implemented. 

(e) Plantings shall generally be comprised of species which do not have a 
high flammability and shall be identified accordingly. 

(f) Private open space and associated landscaping areas shall not encroach 
into the woodland buffer or the Category 2 areas shown in DCP 14 other 
than as approved for dwelling 15. Fencing details shall be provided for 
the purpose of restricting access into the surrounding woodland and 
hanging swamp. 

(g) Additional plantings proposed within DCP 14 Categories 1 and 2 shall be 
in accordance with the Management Plan for the implementation of the 
Conservation Policy. This should include a shrub layer on the new 
alignment of Category 2 Area associated with Dwelling 15. 

(h) The plantings to the southern setback shall contain a significant 
proportion of advanced specimens capable of softening the view of the 
new structures. 
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Attachment 1 – Amended conditions of development consent 

 
The landscape plan and the detail provided shall indicate the level of work 
associated with each stage of work and how this shall be undertaken to ensure that 
each stage is effective and visually appropriate.   

 
Amend condition 11 to reflect staging 
 
11.  To ensure that the site works do not cause erosion and siltation, suitable measures 

must be installed and maintained on the site in accordance with a detailed erosion 
and sediment control plan submitted to and approved by the Council. These 
measures must be implemented prior to the commencement of any site works and 
in accordance with any more detailed schedule of works which should be specified 
in that erosion and sediment control plan. The measures identified must address 
development of the integrated dwellings in stages as well as an overall 
sedimentation control plan.  
 

Delete Conditions 13 – 15 relating to the child care use.  
 
13.  The Day Care Centre building is to be provided with a means of access for persons 

with disabilities complying with AS 1428 Part 1, as required by Part D3 of the 
Building Code of Australia. 

 
Reason: To ensure that the building is accessible by persons with restricted 
mobility. 

 
14.  The Day Care Centre is to be provided with bathing facilities as required by F2.3 

of the Building Code of Australia. 
 

Reason: To ensure there is adequate bathing facilities for washing young children. 
 
15.  The WCs located on the ground floor of the Day Care Centre building are to be 

replaced with WCs for use by disabled persons complying with the provisions of AS 
1428 Part 1. 

 
Note: A minimum two (2) WCs are to be provided, one (1) dedicated for use by 
females and one(l) for use by males, or alternatively both may be unisex facilities. 

 
Reason: To ensure sufficient facilities for use by disabled persons are provided in 
the building. 
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Attachment 1 – Amended conditions of development consent 

 
Amend Condition 17 to relate to the private residence 
 
17.  The Conservation Management Plan for the site is to include a report from a 

suitably qualified person on the condition of the asbestos cement roof over the 
existing building and, if necessary, a management plan for the replacement of the 
roof sheeting. 

 
Reason: To ensure that the asbestos cement roof sheeting poses no health risk to 
persons accommodated in or around the building. 
 

Amend Condition 29 to relate to the private residence  
 
29.  The development shall include the provision of one parking bay to accommodate a 

vehicle in conjunction with the private residence.  The parking bay shall be located 
in an appropriate location on the northern side of the proposed access road. The 
final location of the parking bay is to be indicated on the Building Plans submitted 
for approval. 
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Attachment 2 – Site layout 
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Attachment 3 – Staging plan 
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Attachment 4 – Proposed private residence (continued use) 

 

 
 

 


